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A. Introduction

The exercise of discretion by federal prosecutors in deciding what specific charges to
pursue, and under what terms to accept a plea of guilty in resolution of a case, plays a central
role in the federal criminal justice system. Arguably, the importance of that role has increased in
recent years due to the impact of the United States Sentencing Guidelines and recent changes to
federal sentencing laws, both of which are generally intended to limit the discretion exercised by
federal judges in sentencing convicted defendants.

Since the passage of the Sentencing Reform Act of 1984 and the subsequent
promulgation of the Sentencing Guidelines, there have been three pronouncements by the
Attorney General of the United States that have set forth Department of Justice policy regarding
the exercise of discretion by prosecutors with regard to charging, plea bargaining and
sentencing.! Attorney General John Ashcroft issued the most recent directive on September 22,
2003.

Attorney General Ashcroft’s memo initially received a fair amount of comment. Much of
the press commentary suggested that the Ashcroft memo would result in a substantial reduction
in the ability of prosecutors to exercise appropriate discretion in individual cases, and was likely

to curtail the use of plea bargaining.”> Other articles focused on the similarity between the

' Former Attorney General Richard Thornburgh’s 1989 “Plea Bargaining Under the Sentencing Reform

Act” (the “Thornburgh memo”) is attached hereto as Exhibit A. Former Attorney General Janet
Reno’s 1993 “Bluesheet on Charging and Plea Decisions” (the “Reno memo”) is attached hereto as
Exhibit B. Attorney General John Ashcroft’s 2003 memo entitled “Department Policy Concerning
Charging Criminal Offenses, Disposition of Charges, and Sentencing” (the “Ashcroft memo”) is
attached hereto as Exhibit C.

?  See Eric Lichtblau, Ashcroft Limiting Prosecutors’ Use of Plea Bargains, THE NEW YORK TIMES, at
http./f/www.mindfully.org/Reform/2003/Ashcroft-Plea-Bargains23sep03.htm (Sept. 23, 2003); Mark
Hamblett, Ashcroft’s ‘Get Tough’ Memo Discourages Plea Bargains, NEW YORK LAW JOURNAL, at
http:-www.law.com (Sept. 23, 2003); Ashcroft Limits Prosecutor Discretion, Associated Press, at

http://www.mindfully.org/Reform/2003/Ashcroft-Plea-Bargains23sep03.htm (Sept. 23, 2003).



Ashcroft memo and the first post-Sentencing Guidelines charging and plea policy directive
issued by Attorney General Richard Thornburgh in 1989.

In asséssing the potential impact of the Ashcroft memo, it must be recognized that the
large majority of federal criminal cases are controlled by the United States Attorneys’ offices in
each district. These offices — including those in the Second Circuit — have their own
established traditions and policies and exercise significant independence in most cases. Policy
pronouncements from Washington, D.C. are thus unlikely to have a dramatic effect on the
day-to-day workings of the federal criminal justice system. Nevertheless, such policy statements
are significant in their own right both for the tone they set and because they can have a
significant effect over time. Accordingly, they are worthy of careful attention from practitioners
and others with a serious interest in the federal criminal justice system.

The purpose of this report is to analyze Department of Justice pronouncements on
charging, plea bargaining and sentencing since the advent of the Sentencing Guidelines to
provide historical context and to attempt to identify when and how these policies have changed
and where they have remained consistent. The goal of the report is to provide a sound basis for
further discourse on these important issues.

B. Historical Perspectives

1. Background Policy — the Principles of Federal Prosecution

Department of Justice policy concerning federal prosecutors’ charging and plea decisions

was first published in July 1980 in a pamphlet promulgated by former Attorney General

? See David Hechler, Plea Bargains — Some See Little Change, Others A Mired System — Ashcroft
Echoes Thornburgh, Circa 1989, NATIONAL LAW JOURNAL, Vol. 26, No. 5 (September 29, 2003),
p.25.



Benjamin R. Civiletti entitled “Principles of Federal Prosecution.” Those policies were
incorporated into Title 9, Chapter 27 of the United States Attorney’s Manual, the handbook of
policies and procedures governing the work of federal prosecutors. As set forth therein,
Department of Justice policy with respect to selecting charges has long provided that, with
limited exceptions, a federal prosecutor should charge or recommend to a grand jury “the most
serious offense that is consistent with the nature of the defendant’s conduct, and that is likely to

5 According to the policy, its intent is “to assure regularity

result in a sustainable conviction.
without regimentation, to prevent unwarranted disparity without sacrificing flexibility.”

The Principles of Federal Prosecution directed prosecutors to consider a number of
relevant factors in determining whether to accept a plea agreement (whether before or after the
filing of criminal charges). These factors included: the defendant’s willingness to cooperate with
law enforcement; the defendant’s criminal history; the nature and seriousness of the offense
conduct; the defendant’s remorse and acceptance of responsibility; the desirability of a prompt
and certain disposition of the case; the likelihood of obtaining a conviction at trial; the effect on
witnesses; the probable sentence or other consequences; the public interest in having a trial; the
expense of trial and appeal; and the need to avoid delay in the disposition of other cases.® With
respect to selecting the specific charges to which the defendant would plead guilty, the Principles

required that such charges bear “a reasonable relationship to the nature and extent” of the

defendant’s criminal conduct; that they have an adequate factual basis; that they “make likely the

* A copy of this pamphlet is attached hereto as Exhibit D.
*  See United States Attorney’s Manual (June 15, 1984 edition), 9-27.310.
¢ Id,9-27.420.



imposition of an appropriate sentence under all the circumstances of the case”; and that they not
adversely affect other prosecutions.’

The Principles reflected pre-Guidelines practice with regard to sentencing. They directed
prosecutors to assist the sentencing court by attempting to ensure that relevant facts are brought
to the court’s attention “fully and accurately” and by making sentencing recommendations in
appropriate cases, while acknowledging that “[s]entencing in federal criminal cases is primarily

" n recognition of the court’s primary role,

the function and responsibility of the court.
prosecutors were to “avoid routinely taking positions with respect to sentencing” unless required
by a plea agreement, doing so only in “unusual cases in which the public interest warrants an

*® Determining to make a recommendation in a particular

expression of the government’s view.
case was to be done with care, preferably after consultation with a supervisér. The prosecutor
was directed to take into account whether the court solicited the government’s view, and to
“weigh the desirability of maintaining a clear separation of judicial and prosecutorial
responsibilities.” A recommendation could be warranted, whether or not requested by the court,
if, for example, a prosecutor had “good reason to anticipate the imposition of a sanction that
would be unfair to the defendant or insufficient in terms of society’s needs.”’® If a prosecutor

decided to make a recommendation, the prosecutor was directed to consider the seriousness of

the defendant’s conduct, the defendant’s background and personal circumstances, the purposes

T Id., 9-27.430.

¥ Id.,9-27.710.

° Id., 9-27.730 (B)(2).
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of sentencing applicable to the particular case, and the extent to which a particular sentence
would serve such purposes.'!

The policies set forth in the U.S. Attorney’s Manual are subject to revision through
“Bluesheets” issued on behalf of the Attorney General, which become governing policy. Each of
the memoranda discussed herein was issued as a “Bluesheet” by the respective Attorney General.
Where provisions of a prior Bluesheet are not superseded by a subsequent Bluesheet or otherwise

amended, the revisions put in place by the prior Bluesheet remain in effect.

2. Thornburgh Memo. The Thornburgh memo, issued on March 13, 1989, was the

first such directive issued after the passage of the Sentencing Reform Act of 1984 and the
subsequent promulgation of the United States Sentencing Guidelines. The Thornburgh memo
was issued two months after the United States Supreme Court’s 1989 ruling in Mistretta v.
United States, which upheld the constitutionality of the Sentencing Guidelines.

The Thornburgh memo was concermned with ensuring that the Justice Department’s
charging and plea practices were consistent with the systemic changes brought about by the
Sentencing Guidelines, and would not undermine the Guidelines’ efforts to reduce sentencing
disparities, to avoid misleading sentences, and to avoid inadequate sentences in “critical areas,
such as crimes of violence, white collar crime, drug trafficking and environmental offenses.”
The stated purpose of the Thornburgh memo was to outline basic departmental policies under the
Sentencing Guidelines, and accordingly, it addresses a range of issues associated with plea
bargaining under the Guidelines regime.

3. Reno Memo. The “Bluesheet on Charging and Plea Decisions” issued by

Attorney General Janet Reno on October 12, 1993 was narrower in scope than the Thornburgh

' 1d.,9-27.740.



memo. The Reno memo focuses on the breadth of factors a prosecutor may consider in making
decisions regarding charging and plea bargaining under the Sentencing Guidelines. The Reno
memo states that “a faithful and honest application of the Sentencing Guidelines is not
incompatible with selecting charges or entering into plea agreements on the basis of an
individualized assessment of the extent to which particular charges fit the specific circumstances
of the case, are consistent with the purposes of the Federal criminal code, and maximize the
impact of Federal resources on crime.” Accordingly, the Reno memo marked an evolution from
the principles stated in the Thomburgh memo, by expressly acknowledging the continued
validity of the exercise of individualized discretion by prosecutors in charging and plea
bargaining under the Sentencing Guidelines.

4, Ashcroft Memo. The Ashcroft memo was issued on September 22, 2003, as part

of a Department of Justice effort to re-examine charging, plea bargaining and sentencing policies
in the wake of the passage of the Prosecutorial Remedies and Tools Against the Exploitation of
Children Today Act of 2003 (the “PROTECT Act”). The memo explicitly provides that it
“supersedes all previous guidance on this subject,” thus making plain the Attorney General’s
intent to displace his predecessors’ pronouncements in this area.

The Ashcroft memo begins with a reference to the watershed nature of the passage of the
Sentencing Reform Act of 1984 and the promulgation of the Sentencing Guidelines. The memo
describes the pre-guidelines sentencing system as one that was characterized by “largely
unfettered discretion” and resulted in misleading sentences.

The memo states that the PROTECT Act “reaffirms Congress’ intention that the
Sentencing Reform Act and the Sentencing Guidelines be faithfully and consistently enforced.”

According to the memo, the statute also signifies that Congress is committed “to the principles of



consistency and effective deterrence that are embodied in the Sentencing Guidelines.”
According to the memo, although the PROTECT Act will help insure greater fairness and
climinate disparate sentencing, these goals can only be achieved by “consistency on the part of
the federal prosecutors.”

The Ashcroft memo stresses that the fairness Congress sought to attain through the
Sentencing Reform Act of 1984 and the PROTECT Act can only be achieved if there are
reasonably consistent policies regarding the charging and disposition of cases. “Just as the
sentence a defendant receives should not depend upon which particular judge presides over the
case, so too the charges a defendant faces should not depend upon the particular prosecutor
assigned to handle the case.”

C. Comparison of the Thornburgh, Reno and Ashcroft Policies

Each of these three pronouncements of federal charging, plea-bargaining and sentencing
policies addresses various aspects of the criminal justice decision-making process. This report
examines each of them in turn.

1. Selecting Which Charges to File

Once a federal prosecutor has decided to pursue a federal criminal prosecution, selecting
which specific charges to file is a vital step."> The Thornburgh, Reno and Ashcroft memoranda
differ in their treatment of this fundamental issue.

Thornburgh Memo. Consistent with prior Department of Justice Policy under the
Principles of Federal Prosecution, the Thornburgh memo provides that “a federal prosecutor

should initially charge the most serious, readily provable offense or offenses consistent with the

> The more fundamental prosecutorial decision whether or not to pursue any federal criminal charges at
all (see U.S. Attorney’s Manual 9-27.200 — 9-27.270) is not addressed in any of the three Attorney
General memoranda discussed herein and is beyond the scope of this report.



defendant’s conduct.” The Thornburgh memo provides that a charge need not be pursued if the
prosecutor “has a good faith doubt as to the government’s ability readily to prove a charge for
legal or evidentiary reasons.” Beyond stating that “the policy is to bring charges that the
government should win if there were a trial,” the Thomburgh memo expressly declines to further
define “readily provable.”

Reno Memo. Attorney General Reno’s Bluesheet provides for the selection of charges
based upon an “individualized assessment” of each case. The Reno memo adheres to the
standard of determining “the most serious offense consistent with the nature of the defendant’s
conduct that is likely to result in a sustainable conviction,” but states that in making that
determination, the properly considered factors include: (1) the resulting sentencing guideline
range; (2) whether the penalty “is proportional to the seriousness of the defendant’s conduct”;
and (3) whether a certain charge achieves the objectives of the criminal justice system, including
punishment, public protection, deterrence (both specific and general) and rehabilitation.

Asheroft Memo. The Ashcroft memo provides that “federal prosecutors must charge
and pursue the most serious, readily provable offense or offenses that are supported by the facts
of the case” with five specified exceptions, as discussed further in Section C(3) below. The
Ashcroft memo states further that the most serious offense is that which generates the most
substantial sentence, as calculated by statutorily-prescribed mandatory minimum sentences or by
the Sentencing Guidelines. As to the definition of “readily provable,” the Ashcroft memo
restates the “good faith doubt” standard set forth in the Thornburgh memo.

2. Filing Charges Solely to Exert Leverage

Thornburgh Memo. The Thornburgh memo states that criminal charges should not be

filed with the sole objective of exerting leverage or inducing a plea.



Reno Memo. The Reno memo does not address this issue, thus leaving intact the
Thornburgh memo’s policy on this subject.

Ashcroft Memo. Attorney General Ashcroft’s policy echoes the Thormnburgh memo,
stating that criminal charges should not be filed with the sole objective of exerting leverage or
inducing a plea.

3. Dismissing Charges In Connection with a Plea Bargain

Although the Sentencing Guidelines’ relevant conduct rules make the prosecutor’s ability
to dismiss certain charges as part of a negotiated plea somewhat less important than it was in pre-
Guidelines practice, this discretion nevertheless remains central to plea negotiations. The three
Attorneys General memoranda have important differences on this issue.

Thornburgh Memo. The Thomburgh memo states that “charges [should] not be
abandoned in an effort to arrive at a bargain that fails to reflect the seriousness of the defendant’s
conduct.” After the grand jury has indicted a defendant, prosecutors should not bargain about
charges that they have already determined to be readily provable and that reflect the seriousness
of the defendant’s conduct. The Thomburgh memo allows for charges to be dismissed in three
circumstances: (1) if the applicable guideline range would be unaffected by the dismissal of the
additional charges; (2) with supervisory approval, “for reasons set forth in the file of the case,” in
recognition of other “critical aspects of the federal criminal justice system” — for example, if a
“United States Attorney’s Office is particularly overburdened, the case would be time-
consuming to try, and proceeding to trial would significantly reduce the total number of cases
'disposed of by the office;” or (3) if a prosecutor makes a good-faith determination that, due to a

change in the evidence or for another reason (such as the need to protect a witness’s identity for



testimony against a more significant defendant), the charged offense is not readily provable or
“that an indictment exaggerates the seriousness of an offense or offenses.”

Reno Memo. The Reno memo provides that the same “individualized assessment™ that a
prosecutor undertakes in determining which charges to file should also be utilized in negotiating
plea agreements. It also continues to authorize plea bargaining for less than the most serious
readily provable offense if the prosecutor determines in good faith that the indictment
exaggerates the seriousness of the offense or offenses.

Ashcroft memo. The Ashcroft memo provides that “[o]nce filed, the most serious
readily provable charges may not be dismissed” except pursuant to the following “limited
exceptions™: (1) if the sentence would not be affected; (2) pursuant to a “fast-track” program,
authorized by the Attorney General and the United States Attorney for a particular district, that
provides for expedited dispositions of certain categories of cases when warranted by local
conditions (see infra at Section C(9)); (3) where post-indictment circumstances indicate that the
most serious offense is not readily provable, because of a change in the evidence or some other
justifiable reason such as unavailability of a witness or the need to protect a witness’s identity for
testimony against a more significant defendant; (4) in “rare circumstances” when necessary to
obtain a defendant’s substantial assistance in an important investigation or prosecution; (5) in
other “rare” and “exceptional circumstances,” approved by the appropriate supervisor, in

2

recognition of the “practical limitations of the federal criminal justice system.” The examples

given for this last exception are if a “United States Attorney’s Office is particularly

10



overburdened, the case would be time-consuming to try, and proceeding to trial would
significantly reduce the total number of cases disposed of by the office.”!?

There are three notable differences between the Ashcroft memo, and the Thornburgh and
Reno memos. The first is the elimination of the prosecutor’s determination “that an indictment
exaggerates the seriousness of an offense or offenses™ as a valid basis for dropping a charge as
part of a plea agreement. The second is the elimination of the provision allowing a prosecutor to
enter into a plea agreement based on “an individualized assessment of the extent to which
particular charges fit the specific circumstances of the case.” The third is that, in describing what
“exceptional circumstances” may justify plea-bargaining for less-than-top charges, the Ashcroft
memo suggests that it is resource considerations that will drive this determination. While the
Thornburgh memo provided that the aims of the Sentencing Reform Act must be sought without
ignoring “other critical aspects of the federal criminal justice system,” the Ashcroft memo
eliminates the phrase “other critical aspects” and inserts the phrase “practical limitations” in its
stead. These changes suggest a concerted effort by Attorney General Ashcroft to circumscribe

prosecutorial discretion in the plea-bargaining process.

4. Locus of Decision-Making Authority

One important issue that was the subject of some comment after the issuance of the
Ashcroft memo is which prosecutors have the authority to make decisions regarding selecting
charges and entering into plea agreements, and specifically, the authority to make exceptions to

general department-wide policies.

© As discussed infra at Section C(8), the Ashcroft memo also allows for the dismissal of statutory
enhancements under certain limited circumstances.
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Thornburgh Memo. The Thornburgh memo requires the specific approval of “the
United States Attorney or other designated supervisory level official” for decisions to drop
readily provable charges to meet other needs of the criminal justice system. It also requires the
approval of the United States Attorney or designated supervisory officials, “after consultation
with the concerned litigating Division” of the Department of Justice, before the government may
agree to a departure from the applicable Guidelines sentencing range on a basis that is not
specifically enumerated in the Guidelines. Otherwise, the Thornburgh memo does not designate
which prosecutorial personnel are required to make charging and plea bargaining decisions.

Reno Memo. The Reno memo provides: “To ensure consistency and accountability,
charging and plea agreement decisions must be made at an appropriate level of responsibility and
documented with an appropriate record of the factors applied.”

Ashcroft Memo. Attorney General Ashcroft’s memo provides that “an Assistant
Attorney General, United States Attorney or designated supervisory attorney” must authorize any
exception to the policy requiring that the most serious readily provable offense or offenses
supported by the facts of the case be charged and pursued. Specific “written or otherwise
documented approval” of one of these supervisory attorneys is required when making an
exception to this policy: (1) due to post-indictment reassessment of the evidence; (2)in
connection with an agreement that reflects a defendant’s substantial assistance in the
investigation or prosecution of another; (3) in connection with an agreement to forego filing a
statutory enhancement (see infra, Section C(8)); and (4) in other exceptional circumstances in
recognition of the practical limitations of the criminal justice system. The approval of an
Assistant Attorney General, United States Attorney or designated supervisory attorney is also

required for a federal prosecutor to accede to any downward departure.

12



The phrase “designated supervisory level official” used in the Thornburgh memo is
generally understood to allow a United States Attorney to grant such authority to unit chiefs,
deputy unit chiefs or any other selected supervisory attorneys. It seems that the phrase
“designated supervisory attorney” used in the Ashcroft memo should be interpreted the same
way. Larger United States Attorney’s offices in the Second Circuit generally already require the
approval of supervisory attorneys for the kinds of decisions addressed in the Ashcroft memo.

5. Fact Bargaining

The Sentencing Guidelines include rules requiring sentences to be based on all of a
convicted defendant’s “relevant conduct,” which often will be broader than the specific offense
of conviction. The Guidelines also provide for potential upward and downward adjustments to
the sentencing range, and for departures from the sentencing range, based on facts that often are
not elements of the offense of conviction. As a result, an agreement between the prosecutor and
the defendant regarding factual issues other than the offense of conviction — that is, fact
bargaining — may have a substantial impact on the sentence the defendant will ultimately
receive. The Thomburgh memo and the Ashcroft memo both limit a prosecutor’s authority to
engage in fact bargaining.

Thornburgh Memo. The Thomburgh memo states that a federal prosecutor should only
stipulate to those facts that “accurately represent” the defendant’s conduct, and that if a
prosecutor “wishes to support a departure from the guidelines, he or she should candidly do so
and not stipulate to facts that are untrue.” The Thornburgh memo provides that a prosecutor may
state if he or she has insufficient facts to contest a defendant’s claim for a departure or
adjustment to the sentencing range, and should object to findings of fact inconsistent either with

any stipulation the prosecutor has joined or with the prosecutor’s understanding of the facts.
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Reno Memo. The Reno memo left intact the Thomburgh memo’s policy on fact
bargaining.

Ashcroft Memo. The Ashcroft memo states that federal prosecutors “may not fact
bargain,” or agree to any presentation of the facts which would result in the court having “less
than a full understanding of all readily provable facts relevant to sentencing.” The memo makes
explicit the prosecutor’s obligation to inform the court of all relevant readily provable facts,
providing that “if readily provable facts are relevant to calculations under the Sentencing
Guidelines, the prosecutor must disclose them to the court, including the Probation Office.” The
Ashcroft memo incorporates a prior policy pronouncement regarding sentencing
recommendations and appeals issued by Attorney General Ashcroft on July 28, 2003, which
provides that any sentencing recommendation made by the government “must honestly reflect
the totality and seriousness of the defendant’s conduct” and must be fully consistent with

applicable law “and with the readily provable facts about the defendant’s history and conduct.”'*

6. Guideline Range Bargaining

The Sentencing Guidelines contain a sentencing table that is essentially set up in a grid
fashion, with the horizontal axis representing a defendant’s criminal history and the vertical axis
representing the number of levels attributed to the defendant’s particular criminal offense or
offenses, after accounting for any sentencing adjustments. The intersection of the defendant’s
criminal history with the appropriate offense level, as determined by the underlying facts, yields
a limited sentencing range within which the defendant must be sentenced, absent a departure by
the court. The parties may agree to recommend a particular sentence within the applicable

guidelines range, but the court makes the ultimate decision as to the specific sentence to impose.

'* " Attorney General Ashcroft’s July 28, 2003 memorandum is attached hereto as Exhibit E.
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Thornburgh Memo. The Thornburgh memo states that “[p]rosecutors may bargain for a
sentence that is within the specified guideline range.”

Reno Memo. The Reno memo left intact the Thornburgh memo’s policy on sentencing
guideline bargaining.

Ashcroft Memo. The Ashcroft memo echoes the Thornburgh memo’s policy, stating
that “prosecutors may enter into a plea agreement for a sentence that is within the specified
guideline range.”

7. Guideline Departures

The discretion of federal judges to depart from the applicable range determined by the
Sentencing Guidelines, and therefore to sentence a defendant to a more severe or less severe
sentence, has generated much debate since the Sentencing Guidelines were promulgated. A
district judge’s decision to depart is ordinarily subject to appeal by the aggrieved party. The
most common ground for downward departure with the government’s consent is the defendant’s
substantial assistance to law enforcement in the investigation or prosecution of others. The
Guidelines also allow prosecutors and defense counsel to stipulate to a downward (or upward)
departure in other circumstances.

Thornburgh Memo. The Thornburgh memo requires that any guideline departure be
openly identified: “[i]t violates the spirit of the guidelines and Department policy for prosecutors
to enter into a plea bargain which is based upon the prosecutor’s and the defendant’s agreement
that a departure is warranted, but that does not reveal to the court the departure and afford an
opportunity for the court to reject it.” The memo also requires supervisory approval of any
government-initiated request for a departure if based on a factor not set forth in Chapter 5, Part K

of the Guidelines.
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Reno Memo. The Reno memo left intact the Thornburgh memo’s policy on guideline
departures. In addition, the U.S. Attormey’s Manual in effect at the time provided that “[i]f the
court is considering a departure for a reason not allowed by the guidelines, the prosecutor should
resist.” The Manual also directed prosecutors to alert the appellate section of the Department of
Justice’s Criminal Division if a sentence were imposed in violation of the guidelines, so that an
appeal could be considered.'®

Ashcroft Memo. The Ashcroft memo reflects the new dictates of the PROTECT Act
with respect to downward departures. One of the stated objectives of the PROTECT Act was “to
ensure that the incidence of downward departures [is] substantially reduced.” In addition, the
PROTECT Act provides for de novo appellate review of decisions to depart from the guidelines
range. |

The Ashcroft memo provides that prosecutors “should not request or accede to a
downward departure” except: (a) where the government has moved for a downward departure
based upon the defendant’s substantial assistance in an investigation or prosecution; (b) where
the defendant pleads guilty as part of an approved “Fast-Track” program, providing that a
defendant can receive as much as a four offense-level downward departure (see Section C(9),
infra); or (c) in other “rare” circumstances, and only if such departure is supported by the facts
and law and does not violate the specific restrictions of the PROTECT Act. Otherwise, the
prosecutor must “affirmatively oppose” downward departures and must not agree to “stand
silent” with respect to such departures.

Attorney General Ashcroft’s July 28 memo on sentencing provides additional instruction

on the Justice Department’s new sentencing policies. It emphasizes that prosecutors must ensure

¥ United States Attorney’s Manual, 9-27.745
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that the Guidelines are applied as Congress and the Sentencing Commission intended,
“regardless of whether an individual prosecutor agrees with that policy decision.” It makes clear
that agreements on a specific sentence under Fed. R. Crim. P. 11(c)(1)(C) “must not vitiate
relevant provisions of the Sentencing Guidelines.” It states that prosecutors “have an affirmative
obligation to oppose any sentencing adjustments, including downward departures, that are not
supported by the facts and the law” (italics in original), and that departures or adjustments that
violate the PROTECT Act should be “vigorously opposed.”

The PROTECT Act also required the Attorney General to report, to Congress, every non-
cooperation downward departure within 15 days - including the identity of the district judge who
granted it - but provided that this reporting requirement would not take effect if the Attorney
General submitted his own report to Congress on how the Department would ensure that
unsupported downward departures would be opposed and appealed. In response, the Attorney
General’s July 28 memo provides new and detailed procedures on the appeal of downward
departures. Among other things, the memo requires prosecutors to report to the appropriate
division of the Justice Department in Washington “any adverse sentencing decision” that meets
the criteria set forth in the memo. These criteria, in turn, consist of nine different categories of
downward departures, including one that requires reporting of downward departures if the basis
for departure has “become prevalent in the district or with a particular judge.” The memo
admonishes that, if an appeal is authorized, prosecutors should “vigorously and professionally
pursue the appeal.”

8. Statutory Enhancements

Certain criminal statutes provide for substantially increased mandatory minimum

sentences, often above the otherwise applicable guideline range, if prosecutors file certain
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additional charges. The most common statutory enhancements are pursuant to 21 U.S.C. § 841
and § 851, which provide for substantially increased mandatory minimum sentences in certain
narcotics cases when the defendant has a prior felony narcotics conviction and the prosecutor
files a prior felony information setting forth such conviction, and pursuant to 18 U.S.C. § 924(c),
which provides for escalating additional mandatory consecutive sentences, starting at an
additional five years, if a defendant is convicted of using, carrying or possessing a firearm in
connection with a narcotics offense or a crime of violence.

Thornburgh Memo. The Thormburgh memo is silent on the issue of statutory
enhancements.

Reno Memo. The Reno memo is silent on the issue of statutory enhancements.
However, the U.S. Attorney’s Manual in effect at the time stated that a prosecutor must file a
prior felony information under 21 U.S.C. § 851 if the underlying convictions are readily provable
unless (1) the guideline range would not be affected, or (2) a high-ranking supervisor in the U.S.
Attorney’s Office or Department of Justice authorizes otherwise in the context of a negotiated
plea. The Manual also “reminds” prosecutors that appropriate charges in violent crime or drug
trafficking cases include 18 U.S.C. § 924(c). |

Ashcroft Memo. Attorney General Ashcroft states that the use of statutory sentencing
enhancements is “strongly encouraged” and prosecutors must therefore “take affirmative steps to
ensure that the increased penalties . . . are sought in all appropriate cases.” Prosecutors are
authorized to forego the pursuit of statutory enhancements only pursuant to a plea agreement,
and only if authorized by a supervisory attorney.

The Ashcroft memo further addresses the sentencing enhancements applicable pursuant

to 21 U.S.C. § 851 and 18 U.S.C. § 924(c). With respect to 21 U.S.C. § 851, authorization to
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forego filing or to dismiss a prior felony information may be given only “after giving particular
consideration to the nature, dates, and circumstances of the prior convictions, and the extent to
which they are probative of criminal propensity.” A prosecutor must charge and pursue the first
readily provable violation of 18 U.S.C. § 924(c) “in all but exceptional cases or where the total
sentence would not be affected.” If a particular prosecution involves three or more readily
provable violations of 18 U.S.C. § 924(c) in which the predicate offenses are crimes of violence,
prosecutors must charge and pursue the first two violations “in all but exceptional cases.”

9. Expedited Disposition or “Fast-Track” Programs

Expedited disposition, or “fast-track,” programs — pursuant to which federal prosecutors
agree to reduced charges or sentences in exchange for a timely plea for particular classes of cases
that are unusually prevalent in a particular district — have existed for some time. Such programs
most commonly cover illegal reentry, alien smuggling, and certain low-level drug trafficking
offenses. Fast-track programs are most prevalent in the southwestern border states, but they exist
to some degree in up to one-half of the federal judicial districts.'® For example, the Eastern
District of New York has had such a program since the late 1980’s for international narcotics
courier cases arising at the airports located in the district.

In the PROTECT Act, Congress explicitly recognized such programs and provided that,
in order for a defendant to receive a downward departure for pleading guilty pursuant to a fast-
track program, the program must be approved by the Attorney General and the United States
Attorney in the relevant district.

Thornburgh Memo. The Thornburgh memo does not address fast-track programs.

'® United States Sentencing Commission, Report to Congress: Downward Departures from the Federal
Sentencing Guidelines, October 2003, at 64.
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Reno Memo. The Reno memo does not address fast-track programs.

Ashcroft Memo. The Ashcroft memo explains that, pursuant to § 401(m)(2)(B) of the
PROTECT Act, Congress instructed the Sentencing Commission to promulgate a policy
statement “authorizing a downward departure of not more than 4 levels ‘pursuant to an early
disposition program authorized by the Attorney General and the United States Attorney.””
Pursuant to this directive, in October 2003 the Sentencing Commission added such a policy
statement, in the form of Sentencing Guideline § 5K3.1.

Attorney General Ashcroft’s memo provides that the requirement of Attorney General
approval also applies to “any fast-track program that relies on ‘charge bargaining’ — i.e., an
expedited disposition program whereby the Government agrees to charge less than the most
serious, readily provable offense. Such programs are intended to be exceptional and will be
authorized only when clearly warranted by local conditions within a district.”

At the same time he issued the Ashcroft memo on ché.rging, plea-bargaining and
sentencing decisions, Attorney General Ashcroft issued a separate memo, entitled “Department
Principles for Implementing an Expedited Disposition or ‘Fast-Track’ Prosecution Program in a
District” (the “Fast-Track memo”), detailing the specific requirements for implementing a fast-
track program.'’ According to the Fast-Track memo, such programs have been developed based
upon the premise that defendants who agree to participate in such programs save the government
scarce resources while also demonstrating acceptance of responsibility beyond what is normally
taken into account under Sentencing Guideline § 3E1.1. According to the Fast-Track memo,
these programs are intended to be exceptional and are not to be used “simply to avoid the

ordinary application of the Sentencing Guidelines to a particular class of cases.”

'7" A copy of the Fast-Track memo is attached hereto as Exhibit F.
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Pursuant to the Fast-Track memo, any district wishing to implement a fast-track program,

or to maintain an existing program, must submit a proposal to the Attorney General

demonstrating that:

@)

®)

©

(D)

t

(1) the district confronts an exceptionally large number of a specific class of

offenses-within the district, and failure to handle such cases on an expedited or
“fast-track” basis would s1gmﬁtfantly strain prosecutorial and judicial resources
available in the district; or

(2) the district confronts some other exceptional local circumstances with respect
to a specific class of cases that justifies expedited disposition of such cases;

declination of such cases in favor of state prosecution is either unavailable or
clearly unwarranted;

the specific class of cases consists of ones that are highly repetitive and present
substantially similar fact scenarios; and

the cases do not involve an offense that has been designated by the Attorney
General as a “crime of violence.”

Once authorization for a fast-track program is obtained, the United States Attorney may

implement such a program in the manner he or she deems appropriate, provided that the program

is comsistent with the law, the Sentencing Guidelines, and Department of Justice policy and

regulations.

According to the Fast-Track memo, any program must provide that the defendant be

required (a) to enter a guilty plea to a covered offense “within a reasonably prompt period after

the filing of federal charges, to be determined based on the practice in the district”, and (b) to

enter into a plea agreement that includes a factual basis that accurately reflects his or her offense

conduct and provides that the defendant agrees not to file any pre-trial motions, to waive appeal,

and to waive the right to file a post-conviction challenge under the federal habeas corpus statute

except on the issue of ineffective assistance of counsel.
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In exchange, a prosecutor may agree to move at sentencing for a downward departure
from the offense level found by the district court (after application of the adjustment for
acceptance of responsibility), not to exceed four levels. The plea agreement may commit the
departure to the discretion of the district court, or the parties may agree to bind the district court
to a specific number of levels (up to four levels), pursuant to Rule 11(c)(1)(C) of the Federal
Rules of Criminal Procedure. The Fast-Track memo further provides that any “charge
bargaining” fast-track program should provide for sentencing reductions that are commensurate
with these directives. The parties may otherwise agree to the application of the Sentencing

Guidelines “consistently with the provisions of the Sentencing Guidelines” and Rule 11.

22



D. Conclusion

While the Ashcroft memo echoes certain past policies of the Department of Justice, the
memo represents a change — both in tone and in substance — from the policies stated by
preceding Attorneys General with respect to the exercise of prosecutorial discretion in charging,
plea bargaining and sentencing. These policies, if enforced and applied rigidly, could
conceivably result in a marked increase in criminal trials, with a concomitant burden on an
already-overloaded federal judiciary.

Nevertheless, there are indications, at least in the Second Circuit, that the immediate
impact of the Ashcroft memo may be limited. Southern District of New York United States
Attorney David N. Kelley recently stated that the Ashcroft memo was “a continuation of what
was already in place in D.O.J. and what was already in place in the S.D.N.Y.”, and thus “the
defense bar should not expect that the memo will lead to any changes in practices in the
S.D.N.Y.”'® Similarly, the United States Attorneys for both the Eastern and Western Districts of
New York have indicated that the Ashcroft memo should not be expected to lead to any changes
in their offices’ charging and plea bargaining practices.

Perhaps more uncertain is the extent to which Justice Department policies may change in
the wake of the Supreme Court’s recent decision in Blakely v. Washington, decided on June 24,
2004. That decision held that a Washington state sentencing scheme that allowed a judge, rather
than a jury, to increase a defendant’s sentence from the “standard range” for the crime was
unconstitutional. This decision arguably calls into question the method by which federal

sentences are calculated under the Sentencing Guidelines. If sentencing enhancements must be

8 M. Peerce, Focus On: The S.D.N.Y.’s Interim U.S. Attorney, Federal Bar Council News, Vol. XI, No.
1 (February 2004), at 7.

23



proven to juries beyond a reasonable doubt, rather than to judges by a preponderance of the
evidence, the Justice Department’s sentencing policies, if not its plea-bargaining policies, may

have to be modified to account for this significant change.

Federal Bar Council
Committee on Second Circuit Courts
Subcommittee on DOJ Policies

Members of the Subcommittee:

Richard F. Albert, Esq. (principal author)
Lance Crofoot-Suede, Esq.
Steven R. Peikin, Esq.

Note: This report is solely a report of the Federal Bar Council and the views expressed herein
do not necessarily reflect the views of any member of the subcommittee that prepared this report
or of any entity with which such member is associated.
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UNITED STATES DEPARTMENT OF JUSTICE
MARCH 13, 1989
PLEA POLICY.FOR FEDERAL PROSECUTORS
Plea Bargaining Under the Sentencing Reform Act

In January, the Supreme Court decided Mistretta v. United States and upheld the
sentencing guidelines promulgated by the Sentencing Commission pursuant to the
Sentencing Reform Act of 1984. The Act was strongly supported by the Department of
Justice, and the Department has defended the guidelines since they took effect on
November 1, 1987. Under these guidelines, it is now possible for federal
prosecutors to respond to three problems that plagued sentencing prior to their
adoption: (1) sentencing disparity; (2) misleading sentences which were shorter
than they appeared as a result of parole and unduly generous "good time" allowances;
and (3) inadequate sentences in critical areas, such as crimes of violence, white
collar crime, drug trafficking and environmental cffenses. It is vitally important
that federal prosecutors understand these guidelines and make them work.

Prosecutors who do not understand the guidelines or who seek to circumvent them will
undermine their deterrent and punitive force and will recreate the very problems
that the guidelines are expected to solve.

This memorandum cannot convey all that federal prosecutors need or should want to
know about how to use the guidelines, and it is not intended to invalidate more
specific policies which are consistent with this statement of principles and may
have been adopted by some litigating divisions to govern particular offenses. This
memorandum does, however, set forth basic departmental policies to which all of you
will be expected to adhere. The Department consistently articulated these policies
during the drafting of the guidelines and the period in which their
constitutionality was tested. Compliance with these policies is essential if
federal criminal law is to be an effective deterrent and those who violate the law
are to be justly punished.

PLEA BARGAINING

Charge Bargaining

Charge bargaining takes place in two settings, before and after indictment.
Consistent with the Principles of Federal Prosecution in Chapter 27 of Title 9 of
the United States Attorneys' Manual, a federal prosecutor should initially charge
the most serious, readily provable offense or offenses consistent with the
defendant's conduct. Charges should not be filed simply to exert leverage to induce
a plea, nor should charges be abandoned in an effort to arrive at a bargain that
fails to reflect the seriousness of the defendant's conduct.

Whether bargaining takes place before or after indictment, the Department policy is
the same: any departure from the guidelines should be openly identified rather than
hidden between the lines of a plea agreement. It is inevitable that in some cases
it will be difficult for anyone other than the prosecutor and the defendant to know
whether, prior to indictment, the prosecutor bargained in conformity with the
Department's policy. The Department will monitor, together with the Sentencing

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works
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Commission, plea bargaining, and the Department will expect plea bargains to
- support, not undermine, the guidelines. :

*2 Once prosecutors have indicted, they should find themselves bargaining about
charges which they have determined are readily provable and reflect the seriousness
of the defendant's conduct. Should a prosecutor determine in good faith after
indictment that, as a result of a change in the evidence or for another reason
(e.g., a need has arisen to protect the identity of a particular witness until he
testifies against a more significant defendant), a charge is not readily provable or
that an indictment exaggerates the seriousness of an offense or offenses, a plea
bargain may reflect the prosecutor's reassessment. There should be a record,
however, in a case in which ¢harges originally brought are dropped.

Sentence Bargaining

There are only two types of sentence bargains. Both are permissible, but one is
more complicated than the other. First, prosecutors may bargain for a sentence that
is within the specified guideline range. This means that when a guideline range is

18-24 months, you have discretion to. agree to recommend a sentence of 18 or 20
months rather than to argue for a sentence at the top of the range. Similarly, you
may agree to recommend a downward adjustment of two levels for acceptance of ’
responsibility if you conclude in good faith that the defendant is entitled to the
adjustment. .

Second, you may seek to depart from the guidelines. This type of sentence bargain
always involves a departure and is more complicated than a bargain involving a
sentence within a guideline range. Departures are discussed more generally below.

Department policy requires honesty in sentencing; federal prosecutors are expected
to identify for U.S. District Courts departures when they agree to support themn.

- For example, it would be improper for a prosecutor to agree that a departure is in
‘order, but to conceal the agreement in a charge bargain that is presented to a court
as a fait accompli so that there is neither a record of nor judicial review of the
departure.

In sum, plea bargaining, both charge bargaining and sentence bargaining, is
legitimate. But, such bargaining must honestly reflect the totality and seriousness
of the defendant's conduct and any departure to which the prosecutor is agreeing,
and must be accomplished through appropriate guideline provisions.

Readily Provable Charges

The basic policy is that charges are not to be bargained away or dropped, unless
the prosecutor has a good faith doubt as to the government's ability readily to
prove a charge for legal or evidentiary reasons. It would serve no purpose here to
seek to further define "readily provable." The policy is to bring cases that the
government should win if there were a trial. There are, however, two exceptions.

First, if the applicable guideline range from which a sentence may be imposed would
be unaffected, readily provable charges may be dismissed or dropped as part of a
plea bargain. It is important for you to know whether dropping a charge may affect
a sentence. For example, the multiple offense rules in Part D of Chapter 3 of the
guidelines and recent changes to the relevant conduct standard set forth in
1B1.3(a) (2) will mean that certain dropped charges will be counted for purposes of
determining the sentence, subject to the statutory maximum for the offense or
offenses of conviction. It is vital that federal prosecutors understand when
conduct that is not charged in an indictment or conduct that is alleged in counts
that are to be dismissed pursuant to a bargain may be counted for sentencing
purposes and when it may not be. For example, in the case of a defendant who could
be charged with five bank robberies, a decision to charge only one or to dismiss
four counts pursuant to a bargain precludes any consideration of the four uncharged
or dismissed robberies in determining a guideline range, unless the plea agreement
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included a stipulation as to the other robberies. 1In contrast, in the case of a
defendant who could be charged with five counts of fraud, the total amount of money
‘involved in a fraudulent scheme will be considered in determining a guideline range
even if the defendant pleads guilty to a single count and there is no stipulation as
to the other counts.

*3 Second, federal prosecutors may drop readily provable charges with the specific
approval of the United States Attorney or designated supervisory level official for
reasons set forth in the file of the case. This exception recognizes that the aims
of the Sentencing Reform Act must be sought without ignoring other, critical aspects
of the federal criminal justice system. For example, approval to drop charges in a
particular case might be given because the United States Attorney's office is
particularly overburdened, the case would be time-consuming to try, and proceeding
to trial would significantly reduce the total number of cases disposed of by the
office. '

To make guidelines work, it is likely that the Department and the Sentencing
Commission will monitor cases in which charges are dropped. It is important,
therefore, that federal prosecutors keep records justifying their decisions not to
go forward with readily provable offenses.

Departures Generally

In Chapter 5, Part K of the guidelines, the Commission has listed departures that
may be considered by a court in imposing a sentence. Some depart upwards and others
downwards. Moreover, 5K2.0 recognizes that a sentencing court may consider a
departure that has not been adequately considered by the Commission. A departure
requires approval by the court. It violates the spirit of the guidelines and
Department policy for prosecutors to enter into a plea bargain which is based upon
the prosecutor's and the defendant's agreement that a departure is warranted, but
that does not reveal to the court the departure and afford an opportunity for the
"court to reject it.

The Commission has recognized those bases for departure that are commonly
justified. Accordingly, before the government may seek a departure based on a
factor other than one set forth .in Chapter 5, Part K, approval of United States
Attorneys or designated supervisory officials is required, after consultation with
the concerned litigating Division. This approval is required whether or not a case
is resolved through a negotiated plea.

Substantial Assistance

The most important departure is for substantial assistance by a defendant in the
investigation or prosecution of another person. Section 5K1.1 provides that, upon
motion by the government, a court may depart from the guidelines and may impose a
non-guideline sentence. This departure provides federal prosecutors with an
enormous range of options in the course of plea negotiations. Although this
departure, like all others, requires court approval, prosecutors who bargain in good
faith and who state reasons for recommending a departure should find that judges are
receptive to their recommendations.

Stipulations of Fact

The Department's policy is only to stipulate to facts that accurately represent the
defendant's conduct. If a prosecutor wishes to support a departure from the
guidelines, he or she should candidly do so and not stipulate to facts that are
untrue. Stipulations to untrue facts are unethical. 1If a prosecutor has
insufficient facts to contest a defendant's effort to seek a downward departure or
to claim an adjustment, the prosecutor can say so. If the presentence report states
facts that are inconsistent with a stipulation in which a prosecutor has joined, it
is desirable for the prosecutor to object to the report or to add a statement
explaining the prosecutor's understanding of the facts or the reason for the
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stipulation.

*4 Recounting the true nature of the defendant's involvement in a case will not
always lead to a higher sentence. Where a defendant agrees to cooperate with the
government by providing information concerning unlawful activities of others and the
government agrees that self-incriminating information so provided will not be used
against the defendant, section 1B1.8 provides that the information shall not be used
in determining the applicable guideline range, except to the extent provided in the
agreement. The existence of an agreement not to use information should be clearly
reflected in the case file, the applicability of section 1B1.8 should be documented,
and the incriminating information must be disclosed to the court or the probation
officer, even though it may not be used in determining a guideline sentence.

Written Plea Agreements

In most felony cases, plea agreements should be in writing. If they are not in
writing, they always should be formally stated on the record. Written agreements
will facilitate efforts by the Department and the Sentencing Commission to monitor
compliance by federal prosecutors with Department policies and the guidelines. Such
agreements also avoid misunderstandings as to the terms that the parties have
accepted in particular cases. '

Understanding the Options

A commitment to guideline sentencing in the context of plea bargaining may have the
temporary effect of increasing the proportion of cases that go to trial, until
defense counsel and defendants understand that the Department is committed to the
statutory sentencing goals and procedures. Prosecutors should understand, and
defense counsel will soon learn, that there is sufficient flexibility in the
guidelines to permit effective plea bargaining which does not undermine the

statutory scheme.

For example, when a prosecutor recommends a two level downward adjustment for
acceptance of responsibility (e.g., from level 20 to level 18), judicial acceptance
of this adjustment will reduce a sentence by approximately 25%. If a comparison is
made between the top of one level (e.g., level 20) and the bottom of the relevant
level following the reduction (e.g., level 18), it would show a difference of
approximately 35%. At low levels, the reduction is greater. In short, a two level
reduction does not mean two months. Moreover, the adjustment for acceptance of
responsibility is substantial, and should be attractive to defendants against whom
the government has strong cases. The prosecutor may also cooperate with the
defendant by recommending a sentence at the low end of a guideline range, which will
further reduce the sentence. '

It is important for prosecutors to recognize while bargaining that they must be
careful to make all appropriate Chapter Three adjustments-e.g., victim related
adjustments and adjustments for role in the offense.

Conclusion

With all available options in mind, and with full knowledge of the availability of
a substantial assistance departure, federal prosecutors have the tools necessary to
handle their caseloads and to arrive at appropriate dispositions in the process.
Honest application of the guidelines will make sentences under the Sentencing Reform
Act fair, honest, and appropriate.

6 Fed.Sent.R. 347, 1994 WL 440704 (Vera Inst.Just.)

END OF DOCUMENT
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) RENO BLUESHEET ON ON CHARGING AND PLEA DECISIONS
October 12, 1993

TO: Holders of U.S. Attorneys' Manual, Title 9
FROM: Janet Reno, Attorney General
RE: Principles of Federal Prosecution

PURPOSE: The purpose of this bluesheet is to clarify the Department's policy
concerning the principles that should guide federal prosecutors in their charging
decisions and plea negotiations.

As first stated in the preface to the original 1980 edition of the Principles of
Federal Prosecution, "they have been cast in general terms with a view to providing
guidance rather than to mandating results. The intent is to assure regularity
without regimentation, to prevent unwarranted disparity without sacrificing
flexibility."

It should be emphasized that charging decisions and plea agreements should
reflect adherence to the Sentencing Guidelines. However, a faithful and honest
application of the Sentencing Guidelines is not incompatible with selecting charges
or entering into plea agreements on the basis of an individualized assessment of the
extent to which particular charges fit the specific circumstances of the case, are
consistent with the purposes of the federal criminal code, and maximize the impact
of federal resources on crime. Thus, for example, in determining "the most serious
offense that is consistent with the nature of the defendant's conduct, that is
likely to result in a sustainable conviction," [as set forth in 9-27.310], it is
appropriate that the attorney for the government consider, inter alia, such factors
as the sentencing guideline range yielded by the charge, whether the penalty yielded
by such sentencing range (or potential mandatory minimum charge, if applicable) is
proportional to the seriousness of the defendant's conduct, and whether the charge
achieves such purposes of the criminal law as punishment, protection of the public,
specific and general deterrence, and rehabilitation. Note that these factors may
also be considered by the attorney for the government when entering into the plea
agreements [9- 27.400].

To ensure consistency and accountability, charging and plea agreement decisions
must be made at an appropriate level of responsibility and documented with an
appropriate record of the factors applied.

6 Fed.Sent.R. 352, 1994 WL 440706 (Vera Inst.Just.)

END OF DOCUMENT
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Office of the Attornep General

Washington, B, €. 20530
= ] September 22, 2003
TO: All Federal Prosecutors

FROM: John Ashcro " w2
Yol 4 R 4
Attorney Gengig]

~ SUBJECT: Department Policy Concerning Charging Criminal Offenses, Disposition of
Charges, and Sentencing

INTRODUCTION

The passage of the Sentencing Reform Act of 1984 was a watershed event in the pursuit
of fairness and consistency in the federal criminal justice system. With the Sentencing Reform
Act’s creation of the United States Sentencing Commission and the subsequent promulgation of
the Sentencing Guidelines, Congress sought to “provide certainty and fairness in meeting the
purposes of sentencing.” 28 U.S.C. § 991(b)(1)(B). In contrast to the prior sentencing system —
which was characterized by largely unfettered discretion, and by seemingly severe sentences that
were often sharply reduced by parole —the Sentencing Reform Act and the Sentencing
. Guidelines sought to accomplish several important objectives: (1) to ensure honesty and
transparency in federal sentencing; (2) to guide sentencing discretion, so as to narrow the -
disparity between sentences for similar offenses committed by similar offenders; and (3) to
provide for the imposition of appropriately different punishments for offenses of differing
severity.

With the passage of the PROTECT Act earlier this year, Congress has reaffirmed its
commitment to the principles of consistency and effective deterrence that are embodied in the
Sentencing Guidelines. The important sentencing reforms made by this legislation will help to
ensure greater fairness and to eliminate unwarranted disparities. These vital goals, however,
cannot be fully achieved without consistency on the part of federal prosecutors in the
Department of Justice. Accordingly, it is essential to set forth clear policies designed to ensure
that all federal prosecutors adhere to the principles and objectives of the Sentencing Reform Act,
the PROTECT Act, and the Sentencing Guidelines in their charging, case disposition, and
sentencing practices.

The Department has previously issued various memoranda addressing Department
policies with respect to charging, case disposition, and sentencing. Shortly after the
constitutionality of the Sentencing Reform Act was sustained by the Supreme Court in 1989,
Attorney General Thornburgh issued a directive to federal prosecutors to ensure that their
practices were consistent with the principles of equity, fairness, and uniformity. Several years



later, Attorney General Reno issued additional guidance to address the extent to which a
prosecutor’s individualized assessment of the proportionality of particular sentences could be
considered. ' '

The recent-passage of the PROTECT Act emphatically reaffirms Congress’ intention that
the Sentencing Reform Act and the Sentencing Guidelines be faithfully and consistently
enforced. It is therefore appropriate at this time to re-examine the subject thoroughly and to state
with greater clarity Department policy with respect to charging, disposition of charges, and
sentencing. One part of this comprehensive review of Department policy has already been
completed: on July 28, 2003, in accordance with section 401(7)(1) of the PROTECT Act, I
issued a Memorandum that specifically and clearly sets forth the Department’s policies with
respect to sentencing recommendations and sentencing appeals. The determination of an
appropriate sentence for a convicted defendant is, however, only half of the equation. The .
fairness Congress sought to achieve by the Sentencing Reform Act and the PROTECT Act can
be attained only if there are fair and reasonably consistent policies with respect to the
Department’s decisions concerning what charges to bring and how cases should be disposed.
Just as the sentence a defendant receives should not depend upon which particular judge presides
over the casg, so too the charges a defendant faces should not depend upon the particular
prosecutor assigned to handle the case.

: Accordingly, the purpose of this Memorandum is to set forth basic policies that all
federal prosecutors must follow in order to ensure that the Department fulfills its legal obligation

to enforce faithfully and honestly the Sentencing Reform Act, the PROTECT Act, and the

Sentencing Guidelines. This memorandum supersedes all previous guidance on this subject.

I. Department Policy Conc_erning Charging and Prosecution of Criminal Offenses

A. General Duty to Charge and to Pursue the Most Serious, Readily Provable
Offense in All Federal Prosecutions

It is the policy of the Department of Justice that, in all federal criminal cases, federal
prosecutors must charge and pursue the most serious, readily provable offense or offenses that
are supported by the facts of the case, except as authorized by an Assistant Attorney General,
United States Attorney, or designated supervisory attorney in the limited circumstances
described below. The most serious offense or offenses are those that generate the most
substantial sentence under the Sentencing Guidelines, unless a mandatory minimum sentence or
count requiring a consecutive sentence would generate a longer sentence. A charge is not
“readily provable” if the prosecutor has a good faith doubt, for legal or evidentiary reasons, as to
the Government’s ability readily to prove a charge at trial. Thus, charges should not be filed
simply to exert leverage to induce a plea. Once filed, the most serious readily provable charges
may not be dismissed except to the extent permitted in Section B.
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However, in rare circumstances, where necessary to obtain substantial assistance in an important
investigation or prosecution, and with the written or otherwise documented approval of an
Assistant Attorney General, United States Attorney, or designated supervisory attorney, a federal
prosecutor may decline to charge or to pursue a readily provable charge as part of plea
agreement that properly reflects the substantial assistance prov1ded by the defendant in the
investigation or prosecution of another person.

S. Statutm'y enhancements The use ef statutory enhancements is sten ly

whether the defendant is ehgable for any suchxx statutory el
the ﬁhng of such enhancements wﬂl mean that the statute

to forego the ﬁlmg of a statutery enhancement, But anlynn the: centext of:
agreement, and subject to the following additional requirements:

a. Such authorization must be written or otherwise documented and may be
granted only after careful consideration of the factors:set forth:in:Section
9-27.420 of the United States Attorneys’ Manual. In the context of a statutory
enhancement that is based on prior criminal convictions, such-as an enhancement
under 21 U.S.C. § 851, such authorization may be granted only after giying
particular consideration to the nature, dates, and circumstances of the prior
convictions, and the extent to which they are probative of criminal propensity.

b. A prosecutor may forego or dismiss a-charge of a violation-of 18.U.S.C.

§ 924(c) only with the written or otherwise documented approVal of an Assistant
Attorney General, United States Attorney, or designated. supervisory attorney, and
subject to the following limitations: :

(i) In all but exceptionaI cases or where the total sentence would not be
affected, the first readily provable violation of 18 U.S.C. § 924(c) shall be
charged and pursued.

(ii) In cases involving three or more readily provable violations of 18
U.S.C. § 924(c) in which the predicate offenses are-crimes of violence,
federal prosecutors shall, in all but exceptional cases, charge and pursue
the first two such violations.



6. Other Exceptional Circumstances. Prosecutors may decline to pursue or may
dismiss readily provable charges in other exceptional circumstances with the written or
otherwise documented approval of an Assistant Attorney General, United States Attorney, or
designated supervisory attomey Thls excepnon recogmzes that fthe aims of@e Sentencmg

iee-ents will
monitor
Guldehnes The _

As set forth in my July 28, 2003.Memorandum on “Department Policies and Procedures
Concerning Sentencing Recemmendations and Sentencing Appeals,” Department of Justice
policy requires honesty in sentencing, both with respect to the facts and the law:

Any sentencing recommendation made by the United States in a
particular case must honestly reflect the totality. and seriousness of
the defendant’s conduct and must be fully consistent with the
Gmdehnesﬂand_apphcable,_statutes and with the readily provable
facts about the defendant’s history and conduct. _

This policy applies fully to sentencing recommendauons thatare contained in plea agreements.
The July 28 Memorandum further explains that this basic policy’has several important
implications. In particular, if readily provable facts are relevant to calculations under the
Sentencing Guidelines, the prosecutor must disclose them to the court, including the Probation
Office. Likewise;.federal prosecutors may not “fact bargain,” or be. party to any plea agreement
that results in the sentencing court having less than a full understanding of all readily provable
facts relevant to sentencing.



The cutrent prevnslon of the Umtcd States Attemeys Manual 1at-addresses charging

stand  silent when a downward departure motion is made by the -defendanf
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An Assistant Attorney General, United States Attorney, or designated supervisory
attorney may authorize a prosecutor to request or accede to a downward departure at sentencing
only in the following circumstances:

a. Substantial assistance. Section 5K1.1 of the Sentencing Guidelines provides
that, upon motion by the Government, a court may depart from the guideline range. A
substantial assistance motion must be based on assistance that is substantial to the Government'’s
case. It is not appropriate to utilize substantial assistance motions-as-a case management tool to
secure plea agreements and avoid trials. '

b. “Fast-track” programs. Federal prosecutors may support a downward departure
to the extent consistent with the Sentencing Guidelines and the Attorney.General’s “Principles
. for Implementing ‘An Expedited or Fast-Track Prosecution Program.” The- PROTECT Act
specifically recagnizes the importance of such programs by requiring the Sentencing
Commission to promulgate a policy statement spec1ﬁca]1y authorizing such departures.

c. Other downward departures. As set forth in my July 28 Memorandum, “[o]ther
than these two situations, however, Governinent acquiescence in-a:downward departure should
be, as the Sentencing Guidelines Manual itself suggests, a “rare occurenc[e] » See U.S.S.G., Ch.
1, Pt. A, { (4)(b). Prosecutors must affirmatively oppose downward départures that are not
supported by the facts and the law, and must not agree to “stand silent” with respect to such
departures. In particular, downward departures that would violate the specific restrictions of the
PROTECT Act should be vigorously opposed.

~ Moreover, as stated above, Department of Justice policy requires honesty in sentencing.
In those cases where federal prosecutors agree to support departures, they are expected to
identify departures for the courts. For example, it would be improper for a prosecutor to agree
that a departure is warranted, without disclosing such agreement, so that there is neither a record
of nor judicial review of the departure.

- In sum, plea bargaining must honestly reflect the totality and seriousness of the
defendant’s conduct, and any departure must be accomphshed through the application of
approprlate Sentencing Guideline provisions.

* CONCLUSION

'Federal criminal law and procedure apply equally throughout the United States. As the
sole federal prosecuting entity, the Department of Justice has a unique obligation to ensure that
all federal criminal cases are prosecuted according to the same standards. Fundamental fairness
requires that all defendants prosecuted in the federal criminal justice system be subject to the
. same standards and treated in a consistent manner.
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PREFACE

The publication of these Principles of Federal Prosecution is a

significant event in the higtory of federal criminal justice. It provides
to federal prosecutors, for the first time in a single authoritative
source, a statement of sound prosecutorial policies and practices for
particularly important aréas of their work. As such, it should pro-
mote the reasoned exercise of prosecutorial authority, and con-
tribute to the fair, evenhanded administration of the federal criminal
laws, .
The manner in which federal prosecutors cxercise their decision-
making authority has far-reaching implications, both in terms of
justice and effectiveness in law enforcement and in terms of the
consequences for individual citizens. A determination to prosecute
represents a policy judgment that the fundamental interests of
society require the application of the criminal laws to a particular set
of circumstances—recognizing both that serious violations of federal
law must be prosecuted, and that prosecution entails profound
consequences for the accused and the family of the accused whether
or not a conviction ultimately results. Other prosecutorial decisions
can be equally significant. Decisions, for example, regarding the
specific charges to be brought, or concerning plea dispositions,
effectively determine the range of sanctions that may be imposed for
criminal conduct, Consent to pleas of nolo contendere may affect
the success of related civil suits for recovery of damages. Also, the
government’s contribution during the sentencing process may assist
the court in imposing a sentence that fairly accommodates the
interests of society with those of convicted individuals,

These Principles of Federal Prosecution have been designed to as-
sist in structuring the decision-making process of attorneys for the
government. For the most part, they have been cast in general terms
with a view to providing guidance rather than to mandating results.
The intent is to assure regularity without regimentation, to prevent
unwarranted disparity without sacrificing flexibility.

The availability of this statement of Principles to federal Jaw en-
forcement officials and to the public should serve two important
purposes: ensuring the fair and effective exercise of prosecutorial
responsibility by attorneys for the government, and promoting con-
fidence on the part of the public and individual defendants that




e

important prosecutorial decisions will be made rationally and ob-
jectively on the merits of cach case. The Principles will provide con-
venient reference points for the process of muking prosecutorial
decisions; they will facilitate the task of training new sttomeys in
the propers discharge of their duties; they will contribute to more
clifective management of the government’s limited prosecuterial re-
sources by promoling greater consistency among the prosecutorial
activities of the 95 United States Attorneys® offices and between
their activities and the Departinent’s law enforcement priorities; they
will make possible better coordination of investigative and prosecu-
torial activity by enhancing the understanding of investigating de-
partments and agencies of the considerations uaderlying prosecu-
tozial decisions by the Department; and they will inform the public
of the careful process by which prosecuterial decisions are made.

Important though these Principles are to the proper operation of
our federal prosecutoral system, the success of that system must rely
ultimately on the character, integrity, sensitivity, and competence of
those men and women who are selected to represent the public in-
ferest in the federal criminal justice process, It is with their heip that
these principles have been prepared, and it is with their efforts that
the purposes of these principles will be achieved.

Lt

Benjamin R. Civiletti
Attomey General

July 28, 1980
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PART A. GENERAL PROVISIONS

L. The princigles of federa) prosecution set forth hereiy are intended
to promote the reasomed exercise of prosecutorial discretion by
attorneys for fhe government with respect to:

(a)  initiating and declining prosecution;

(b} selecting charges;

(c} entering into pfea agreements:

(d) opposing offers to plead nolo contendere;

(e} entering inte nen-prosecution agreements ip retum for
cooperation; and

()  participating in sentencing.

Comment

Under the federal criminal justice system, the prosecytor has wide

latitude in_determining when, whom, how, and cven whether io
(—U e T e ) T o

.qcmne.:n_.oquum..._:&ngﬁ._mo.w.?mo_.m,_nlz._.:mcm_?f.w—__.n
prosecutor’s broad discretion in such areas a5 initiating or foregoing
prosecutions, sclecting or recommending specific chargys, and termi-
nating prosecutions by accepting guilty pleas has been recognized on
nunercus oceasions by the courts. See, e.g., Ovicer v, Bales, 368 U.S,
448 (1962); Newman v. United States, 382 F.2d 479 (D.C. Cir,
1967); Powell v. Katzenbach, 359 F.2d 234 (D.C. Cir. 1965), cers,
denied, 384 1.5, 906 (1966). This discretion exisls by virtue of his
status as a member of the Executive Branch, which is chrarged under
the Constitution with ensuring that tie laws of the Unjted States be
“laithfully cxecuted.” U.S. CONST. art. 11, §3. Sce Eﬁ&. v. Saxbe,
497 F.2d 676, 679 n.18 {D.C. Cir. 1974),

Since federal prosecutors have great latitude in mpking crucial

decisions concerning enforcement of a nationiwide system of criminal
justice, it is desirable, in the interest of the fair m._.ﬁ_ effective
administration of justice in the federal system, that all federat
prosecutors be puided by a gencral statement of .principles that
summarizes appropriate considerations to be weighed, gd desirable
practices to be followed, in discharging their prosccuiorial responsi-
bilities. Although these principles deal with the specific situations
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indicated, they should be read in the -broader context of the basic
responsibilitios of lederal attorneys: making certain that the general
purposes of the criminal law—assurance of warranted punishment,
deterrence of further criminal conduct, protection of the public from
dangerous otfenders, and rehabilitation of offenders—are adequately
met, while making certain also that the righis of individuals are
scrugulousty protected.

2. In carrying out criminal law canforcement respunsibilities, each
Department of Justice attorney should be goided by the principles
set forth herein, and each United States Attorney and each Assistant
Attorney General should ensure tlat such principles are communi-
cated (¢ the attorneys who exercisc prosecutorisl responsibility
within his office or under his direction or supervision.

Commient

It is expected that cach federal prosecutor will be guided by these
principles in carrying out his criminal law enforcement mesponsi-
bilities unless a medification of, or departure from, these principles
has been authorized pursuant to paragrapl 4 below.. However, it is
not intended that reference to these principles will requirc a
particular prosecutorial decision in any given casc. Rather, thesc
principles arc set forth solely for the purpose of assisting attorncys
for the government in determining how best 1o excrcise their
authorily in the performance of their dutics.

3. Each United States Attorney and responsible Assistant Attorney
General should establish internal office procedures to ensure:

(a} that prosecutorial decisions are made at an appropriate level
of responsibility, and are made consistent with these
principles; and

{b) that serious, unjustified departures from the principles set
forih herein are followed by such remedial action, including
the imposition of disciplinary sanciions when warranted, as
are deemed appropriate,

Comment

Each United States Attorney and cach Assistant Atzorney General
responsible for the enforcement of federal n_.mam:.w_ faw shouid
supplement ihe guidance provided by Lhe principles spt forth herein
by establishing appropriate internal procedures for his office. One
purgose of such procedures should be to_ensure eonpistency jn the

_decisions within cach office by regularizing (he decision making
process so that decisions are made at the appropriate level of
responsibility. A second purpose, equally important, is to provide
appropriate remedies for serious, unjustified depariuzgs from sound
prosccutorial principles. The United States Attomey or Assistant
Attorney General may also wish to establish internal procedures for

appropriate review and documentation of decisions.

4. A United States Attomey may modify or depart from the
principles set forth herein as necessary in the interegts of fair and
cffective law enforcement within the district. Apy significant
modification or departure contemplated as a mattey of policy oy
regular practice must be approved by the approppiate Assistant
Attoracy General and the Deputy Attomey General.

Comment

Although these materials are designed fo pramote gonsistency in
the application of federal criminal laws, they are ngt intended to
produce rigid uniformity among federal prosecutors {n all arcas of
the country at the cxpense of the fair administration of justice.
Different offices Tace different conditions and liave different
requitements. In recognition of these realities, and in order to
maintain the flexibility necessary to respond fairly and effectively 1o
local conditions, each United States s_Attorney js speciyically author-

_ized to modify or depart from the principles set forth herein, as

necessary in the inferests of fair and effective_law enforcement

within the district. In situations in which a modification or departure
is contemplated as a wmatter of policy or regular practice, the
appropriate Assistant Attorney General and the Deputy Aftorney

General must approve the action ea\nﬂ.d it is adopted.
—— ~

S e 1




5. The principles set forth herein, and internal office procedures
adopted pursuant hereto, are intended solely for the guidance of
attorneys for the government. They are not intended to, do not, and
may nat be relied upon to create a right or benefit, substantive or
procedural, enforceable at law by a party to litigation with the
United States.

Comment

This statement of principles has been developed purely as a matter
of internal Departmental policy and is being provided to federal
prosecutors solely for their own puidance in performing their duties.
Neither this statement of principles nor any internal procedures
adopted by individual offices pursuant hereto créates any rights or
benefits. By sctting Forth this fact explicitly, paragrapi 5 is intended
to foreclose cfforts io litigate the validity of prosecutorial actions
alleged to be at variance with these principles or not in compliance
with internal office precedures that may be adopted pursuant hereto,
In the event that an attempt is made to litigate any aspect of these
principles, or 1o litigate any internal office procedures adopted
pursuant to these matersials, or to litigate the applicability of such
principles or procedures to a particular case, the United States
Attorney concerned should oppose the attempt and should notify
the Department immediatety,

PART B. INITIATING AND DECLINING PROSECUTIQON

1. If the attorney for the goverament has probable cause to believe

that a person has committed a federal offense within his Jurisdiction,
he should consider whether to:

(a) request or conduct further investigation;

(b) commence or recommend prosecution;

{¢} decline prosecution and refer the matter for prosecutorial
consideration in another Jurisdiction;

{d} decline prosecution and initiate or recommend pretrial
diversion or other non-criminal disposition;or

{e} decline prosecution without taking other action,

Comment

Paragraph 1 sets forth the courses of action available to the
attorney for the government once he has probable cause to _u.nm.mw.n

that a person has committed a federal affense within his jurisdiction.

The probable cause standard 15 the same standard as Eﬂﬂnaz_an for

the issuance of an arrest warrant 0L 2 sumnons Upon g complaint
{see Rule 4(a), F.

RCrP), for a magistrate’s dedision” to hold a
defendant to answer in the district court(see Rule 5.1(a), F. R.Cr.2.),

and is Em.m_:_msuhmmmﬁwﬁ_mm_: for indictent by a grand jury (see
Branzburg v, Hayes, 408 US. 665, 686 (1972)). This is, of course a
threshold consideration only. Mercly because this requirezpent can be
et in a given case does not automaticzlly warrant prosecution;
further investipation may be warranted, and the prosecytor should
still take into account all relevant considerations, incliding those
described in the following provisions, in deciding upon his course of
action. On the other hand, failure to meet the minimal Tequirement

Of probable cause is an absoliite ~Har to Tinitiating ‘a federal
prosegution, and in some circumstances may preclude reference to
other prosecuting authorities or recourse te non-criminal sanctions a5

weil,

2. The attowney for ihe govetmnent should commence or recom-
mend federal prosecution if he believes that the person'’s conduct

5
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constitutes a federal offense and that the admissible evidence witl
probably be sufficient to obtain and sustain a convictien, unless, in
his judgment, prosecution should be declined because:

(8} no substanfial federal interest wowld be served by prosecu-

——— N e e N

tion:;
(b} the person is_subject to _effective prosecution in another
jurisdiction; or
{c} there exists an adequate non-criminal alternative to prosecu-
- e e o .\ll'\....f\llll.\-(‘l‘.lli\nls...../l.l)l\ e . =
tion.
R VRN

Comment

Paragraph 2 expresses the principle that, ordinarily, the attorney
for the government should initiate or recommend federal prosecution
if he believes that the person’s conduct constitutes a federal offense
and that the admissibic evidence probably will be sufficient to obtain
and sustain z conviction. Evidence sulficient to sustain a conviction
is required under Rule 2%(a), F.R.Cr.P., 1o avoid a judgment of
acquittal. Moreover both as a4 matter of fundamental fairness and in
the interest of the efficient administration of H.__m:nmfm.m prosecution
sltould be initiated against any person unless the government believes

———

,m._mmm ,m_ﬁw‘mmimmrm.ﬂmﬂw.ﬁw 7 will be found gnjlty by an unbiased trier of

fact. In this connection, it should be noted that, when deciding
whether to prosccute, the Zovernment attorney nced not have in
hand all the evidence upon which he intends to rely at trial; it is
sufficient that he have a reasenable belief that such evidence will be
available and admissible at the time of trial. Thus, for example, it
would be proper to commence a prosecution though a key witness is
out of the country, so long as the-witness's presence at trial could be
expected with reasonable certainty.

The potential that—despite the law and the facts that create a
sound, prosecutable case—ihe fact-finder is likely to acquit the
defendant because of the unpopularity of some factor involved in the
prosecution or because of the overwhelming popularity of e
defendant or his or her cause, is not a factor prohibiting prosecution.
For example, in a civil rights case or 2 case involving an extremely
popular political figure, it might be clear that the evidence of
Ewit—vicwed objectively by an unbiased fact-finder—would be
sufficient to obtain and sustuin a conviction, yet the prosecetar
might reasonably doubt whether the jury would convict. In such a

6

casc, despite his negative assessment of e likeiihogd of a guilty
verdict (based on factors extraneous 10 an objective view of the law
and the facts), the prosecutor may properly conclude that it js
necessary and desirable to commence or recommend prosccution ang
aliow the criminal process to Operate in accordance with its
principles,

Merely because the attorney for the government believes that a
person’s conduct constitutes a federal offense and that he admissible
evidence will be sufficient to obtain and sustain a no_....inaoz. does
not mean that he necessarily should initiate or recomipend prosecu-
tion; paragraph 2 notes three situations in which the prosecutor may
properly decline to take action nonetheless: when go substantia]
federal interest would be served by prosecution; when the person js
subject to effective prosecution in another Jurisdictign; 2nd when
there exists an adequate non-cri minal alternative to prosecution. It is
left to the judgment of the attorney for the government whether
such a situation cxists. In exercising that judgment, the attorney for
the government should consuit one of the following three paragraphs
of Part B as appropriate. ’

3. In determining whether prosecution should be declined because
no substantial federal interest would be served by progecutian, the
attorney for the government should weigh all relevant na_.swm.um;zo:m.
including: ' :

(n) federal law enforcement prierities;

{b) the nature ang seriousness of the offense;

(c) the deterrent effect of prosecution;

(d) the person’s culpability in connection with the offense;

(e} the person’s liistery with respect to criminal actiyiey;

{f) the person’s willingness 1o cooperate in the ; ¥estigation or
prosecution of others; and

(g} the probable sentence or other consequences if flwe person is
convicted., '

Comment

Paragraph 3 lists factors tiat may be relevant in determining
whether prosecution shauld be declined because ao” substantial
federal interest would be served by prosecution in a case in which the
person is belicved to have committed z federal offensc and the
admissible evidence is expected to be sufficient to obtain and sustain

7




i conviction. The list of relevant considerations is not intended to be
all-inclusive. Obviously, not all of the lacters listed will be applicable
1o every case, and in any particular case one lactor may deserve more
weight than it might in anctiter case.

(a}. Federal Iaw enforcement priorities—Fedcral law enforcement

St e e - A -

Iesources and federal judicial resources arc not sufficient fo permit

prosceution of overy alleged offense over which federa) ..:M._m&m.._.m_.#

Wmmmﬂﬂmm\mmm:w_.w.e in the interest of allocating its limited résdurces

Tt achieve an effective natienwide law enforcement piogram,
from time to time the Dgpartment establishes national investigative
and prosecuteorial priorities. These priorities arc designed to focus
federal law enforcement efforts on those matters within the federal
jurisdiction that are most deserving of federal attention and are most
likely to be handled effectively at the Toderal level, In addition,
individual United States Attorneys imay establish their own priorities,
within the national priorities, in order te concentrate their resources
on problems of particular local or regicnal significance. In weighing
the federal interest in a particular prosecution, the attorney for the
povernment should give careful consideration to the extent to which
prosecution would accord with cstablished priorities.

(b} Nature and seriousness of offense—It is important that limited
federal resources not be wasted in prosecuting incenseguential cases
or cases in which the violation is only technical. Thus, in determining
whether a substantial federal interest exists that requires prosecution,
the attorney for the government should consider the nature and
serjiousness of the offense involved. A number of factors may be
selevant, One factor that is obviousky cmlmmm.m:._.u.. m_.:_uozm_unm is the

unEa_oqwonnzzm_Havmoﬁo:go_ﬁnn.&o:=,._._n cominupity and on
The victim, — . - h

The impact of an offense on the commumaity in which it is
committed can be measured in several ways: in terms of economic
ham done to community interests; in terms of physical danger to
the citizens or damage to public property; and in terms of erosion of
the inhabitants' peace of mind and sense of security. In assessing the
sericusness of the offense in these terms, the prosecutor inay
properly weigh such questions as whether the violation is technjcal or
relatively inconseguential in nature, and what the public attitude s
toward prosecution under the circumstances of the case. The public
may be indifferent, or even opposed, to enforeement of the
controlling statute, whether on substantive grounds, or because of a
history of non-enforcement, or because the offense involves es-
sentially a minor matter of private concern and the victim is

disinterested in having it Pursucd. On the other hand, the nature and
circumstances of the offense, the identity of the offgnder or the
victim, or the attendant publicity, may be such as to create strong
public sentiment in favor of prosecution. While pubtic interest, or
lack thereof, deserves the prosecutor’s careful attentiopn, it shouid
not be used to justity a decision io prasecute, or to take other ap-
tion, that cannot be supporied on other grounds. _v_.c__.n and pro-
tessional responsibility sometimes will require the choosing of a
particularly unpopular course, :

Economie, physical, and psychological considerations are also
important in assessing the impact of the offense on the victim. In this
connection, it is appropriate for the prosecutor 1o take jnio account
such matters as the victim's age or health, and whether full or partial
restitution has been made. Care should be taken in __.,.a_mm::m the
matter of restitution, however, o cnsure against contriputing to an
impression that an offender can escape prosccution’ merely by
retuming the spoiis of his crime.

{c} Deterrent effect of prosecution--Deterrence of criminal con-
duct, whether it be criminal activity generaily or a spegific type of
criminal cenduct, is one - of the primary goais of the criminal law,
This purpose showld B¢ kipt in mind, particuiarly when deciding
whether a prosecution is warranted for an offense that m..v___mu_.m to be
relatively minor; some offenses, although seemingly not of great

importance by themselyes, if comonly comumitte uigd have a

substantial cumalgtive inesgt on the communigy,

{d) The person’s culpabifity—Although the prosecutor has suffi-
cient cvidence of guilt, it is nevertheless appropriate for him to give
consideration to the degree of the person’s culpability i connection
with the offense, both in fhe zbstract and in comparispn with any
others involved in the offense. If, for example, the pgrson was a
relatively mineor participant in a criminal enterprise oﬂmaﬁ_zaﬁnn by
otlers, or his motive was worthy, and no ather cj 35.5&.62 require
prosecution, the prosecutor might reasonably concludg that some
course other than prosecution would be apprapriate,

{e) The person’s criminal history—!' a person is known 1o have a
prior conviction or is reasonably believed to have engaged in criminal
activity al am earlicr tinwe, this should be considered in ..na_ozzm:m:w
whether to initiate or recommend federal prosecution. In this
connection, particular attention shouid be given 10 the pature of the
person’s, prior criminal m_..._.é._.qma.azr when it occurred, -its relation-
ship if any to the present cwwmamn, and whether he previopsly avoided
prosecution as a result of an agreement not to prosecute jn return for

g
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cooperation or as & resudt of an order compelling his testimony. By
the same token, a person’s lack of prior criminal involverment or his
previous cooperation with the law enforcement officials should be
given due consideration in appropriate cascs.

{f) The person’s willingness to cooperate—A person’s willingness
to cooperate in the investipation or prosccution of others is another
appropriate consideration in the determination whether a federal
prosecution should be undertaken. Generally speaking, a willingness
to cooperate should not, by itsclf, relieve a person of craninal
liability. There may be some cases, however, in which the value of a
person’s cooperation clearly outweighs the federal interest in
prosecuting him. These matters are discussed more fully below, in
connection with plea agreements and non-prosecution agreements in
return for cooperation.

(g} The person’s personal circumstances—In some cases, the
personal circumstances of an accused may be relevant in determining
whether to prosecute or to take other action. Some circumstances
pecudiar to the accused, such as extreme youth, advanced age, or
mental ot physical impairnment, may supgest that prosecution is not
the most appropriate response to his offense; other circumstances,
such as the fact that the accusett occupied a position of trust or
responsibility which he violated in committing the offense, might
weigh in favor of prosecution.

{h) The probable sentence—In assessing the strength of the lederal
interest in prosecution, the attorney for the pgovernment shouid
consider the sentence, or other consequence, that is likely to be
imposed if prosecution is successful, and whether such a sentence or
other consequence would justify the time and effort of prosecution.
If the offender is already subject to a substantial senteénce, or is
already incarcerated, as a result of a conviction for another offense,
the prosecutor should weigh the likelihood that another conviction
will result in 2 meaninglul addition to his sentence, might otherwise
have a deterrent effect, or is necessary to ensure that the offender’s
record accurately reflects the extent of his criminal conduct. For
example, it might be desirable to commence a bail-jumping prosecu-
tion against a person who already has been convicted of another
offense 5o that kw enforcement personnel and judicial officers who
encounter him in the future will be aware of the risk of releasing him
on bail. On the other hand, if the person is on probation or parole as
a result of an earlier conviction, the prosecutor shoudd consider
whether the public interest might better be served by instituting
proceeding for violation of probation or revoeation of parole, than

10

by commencing a new prosecution. The prosecutor sheudd also be
alert to the desirability of imstituting prosecution to prevent the
running of tiwe statute of limitations and to preserve the availabilily
of a basis for an adequate sentence if there appears to be a chance
that an offender’s prior conviction may be reversed on appeal or
collateral attack. Finally, if 2 person previously has been prosecuted
in another jurisdiction for the same offense or a closely related
offense, the attorney for the government should consult existing
departmental policy statements on the subject of ! “successive
prosecution™ or “dual prosecution™, depending on whether the
earlier prosccuiion was federal or nonfederal (see US; Attorney’s
Manual, 9-2.142). .

Just as therc arc lactors that it is appropriate to consider in
determining whethier a substantial federsl interest wonld be served
by prosccution in a particalar case, there are considerations that
deserve no weight and showld not influence the decision. These
include the time znd resources expended in federal invgstigation of
the case, No amount of investigative eflfort warrants no?aonnmzm &
federal prosecution that is not fully justilied on otier mz..?_am.

4. In determining whether prosecution should be decliped because
the person is subjeet to effective prosecution in n:ﬁ..m..u_:wﬂmn:cs_

:.nmno..:&.u.o_..__._nmeqmu::.nu_m_.c___a c._nmm__m__E_nqﬂﬂno:&nﬂ.n.
tions, including: L

(8) the strength of the other jurisdiction’s interest in prosecu-
tion;

(b} the othes jurisdiction’s ability and willingiess ta prosecute
cffectively: and

{c) the probable sentence or other consequences if (he person is
convicted in the other jurisdiction.

Comment
in many instances, jt may be possible to prosccute criminal
conduct in more than one jurisdiction. Although there may be

instances in which a federal prosccutor may wish jo consider
deferring to prosecution in anoiher federal district, in mast instances
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general considerations to be taken into account jn deterimining
wihether a person s likely to be prosecuted effectively in another
jurisdiction: the strength of the jurisdiction’s interest in prosecution;
its ability and willingness to prosecute clfectively; and the probabie
senience or other consequences if the person is convicted. As
indicated with respect to the considerations ksted in paragraph 3,
these faciors are lustrative only, and the attorney for the
govertment should also consider any otlers that appear relevant to

him in a particular case.
(a) The sirength of the Jurisdiction’s interest—The

. autherities,” considération should be given to referring the case to
h.:_omn m:?o:.:.._.wm rather than commencing or recommending 2 foderal

prosecution,

(b) Ability and willingness to prosecute effectively—In
the likelthood of cffective prosceution in aiother jurisdic
attorney for the governiment should alse consider the inte
authorities iy that Jurisdiction and whether Ihat jurisdiction has the
prosccutorial and judicial resources necessary (o undertake prosecy-
tion promptly and ef fectively. Other relevant factors might be {epal
or evidentiary problems that might attend prosecutien in the other
jurisdiction. in addition, the federal prosecutor showid be aler! to
any local conditions, attitudes, relationships, or other circumstances
that might cast doubt on the likelihood of the state or local
authoritics conducting a thorough and successful prosecution.

(c} Probable sentence upon conviction—The vitimate measure of
the potential for effective prosccution in another jurisdiction is the
sentciice, or other consequence, that is likely to be imposed if the
persen is conyicted. In considering this lactor, the attorney for the
government should bear in mind not enly the statutory penalties in
the jurisdiction and sentencing patterns in similar cuses, but also the
| particular claracteristics of the offense or of the offender that might
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the choice will probably be between lederal brosecutio

g o SN 1Sadpgiod- 2 i

prosecution by state_or local 2uthorities, Paragraph 4 sets forth three

attorney for

the government should consider the refative federai
characteristics of the criminal conduct involved. Some of fenses, even

. though in violation of federal taw, arc of particularly strong interest
” to the authoritics of the state or Iocal jurisdiction in whicl they
occur, either because of the nature of the oflfense, the identity of the
offender or victim, the fact that the investigation was conducted
primarily by state or local investigators, or some other circumstance,
Whatever the reason, when it appears that the lederal interest in
Prosccution is less substantial than_the inerest of state or locat

be refevant to sentencing. He should also be alert tg the possibility
that a conviction under state law may in some ‘cases result in
collateral consequences for the defendant, such ag disbarment, that
might not follow HPOR a conviction under federal Taw,

.3- In determining whether prosecution should be dpclined because

there exists zn adequate nen-criminal alternative to frosecution, the
attorney for the government should consider ap rglevant factors,
including: )

{a) .the sanctions available vwnder the u_n&s»t.«m means of
disposition;

{b) the likelihood that an appropriate sanction will be imposed;
and

(c) the effect of non-criminal disposition on fedeyal law enforce-
ment interests, )

Comment

When 3 person has commitied a federal offense, it is important
that the law respond promptiy, fairly, and effectively. This dogs not

mean, ._H.o.__u__&é_.v. that a~ criminal prosecution must be initiaced. [n

o mm—e Uitk

ecognition”5F the fact that fesort 1o the criminal “process is not
Reecssarily  the only uppropriate response o seripus forms of
antisocial actjvity, Congress and state legislatures have provided civi
maml h._n_a..a_.m»._....:..a remedies for many 1ypes of no:m:& that Bm".wmﬂu

“be subject™ 16" ¢rifiingl sanction, Exampies of such non-criminal
approaches include civil tax proceedings; civil actipns under the
securities, customs, antitrust, or other regulatory laws; and reference
of complaints to licensing authorities or to professional organizations
such as bar associations. Another potentially useful alternative to
prosecution in some cases is pretrial diversion (see {.s. Attorney's
Maznual, 1-12.000),

Attorneys for the government should familiarize themselves with
these aliernatives and should consider pursiing thewn ir they are
available in a particular casc. Although on sonte occastops they shoyld
be pursued in addition 1o the crimingl faw Procediizes, on other
occasions they cap he cxpected to provide an ef fective substitute lor
criminal prosecution. Iy weighing the adequacy of such.an alternative
in a particular case, the prosecuter should consider i1 nature and
severity of the sanctions that could be imposed, the H_._..d_u._uooa that
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an adequatie sanction would in fact be imposed, and the effect of
such a non-criminal disposition on federal law enforcement interests.
1t should be noted that referrals for non-criminat disposition, other
than to Civil Division attorneys or other attorneys for the govern-
ment, may not include the transfer of grand jury material unless an
order under Rule 6(e), F.R.Cr.P., has been obtained.

6. In determining whether to commence or recommend presecution
or take other action, the attorney for the government should not be
influenced by:

{(a} the person’s eace; religion; sex; national origin; or potitical
association, activities, or beliefs;

{b) his own personal feelings concerning the person, the
petson’s associates, or the victim; or

{c) the possible effect of his decision on his own professional or
personal circomsiances,

Camment

Paragraph 6 sets forti various matters that plainly should not
influence the determination whether fo initiate or recommend
prosecution or take other action. They arc listed here not becanse it
is anticipated that any attorney for the government might allow
them to affect his judgment, but in order to make clear that federal
prosecuters will not be influenced by such improper considerations.
Of course, in a case in which a particular characteristic listed in
subparagraph (2) is pertinent to the offense (for example, in an
immigration case the lact that the offender is not a United States
national, or in a civil riglts case the fact that the victim and the
offender are of different races), the provision would nat prohibit the
prosecutor from considering it for the purpose intended by the
Congress.

7. Whenever the attorney for the government declines to commence
or recommend federal prosecution, he shouid ensure that his
decision and the reasons therefor ave communicated to the investi-
gating agency involved and to any other interested agency, and are
reflected in the files of his office.

Comment

Paragraph 7 is intended primarily to ensure an aflequate record of
disposition of matters thaf are brought to the attention of the
government attormey for possible criminal prosecution, but that do
not result in federal prosecution. When _uqomnncnﬂ.: is declined in
serious cases on the understanding that action will em taken by other
authoritics, appropriate steps should be taken to ensure that the
matier receives their attention and to ensure coordination or
follow-up. This might be done, for example, ::.o:wr the appropriate
Federal-State Law Enlorcement Committee.
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PART C. SELECTING CHARGES

1. Except as hereafter provided, the attorney for the government
should chasge, or should recommend that the grand jury chacge, the
most serious offense that is consistent with the nature of the
defendant’s conduct, and that {s likely to result in s sustainable
conviction.

Comment

Once it bas been determined to initiate presecution, either by
filing 3 complaint or an_information, or by secking an indictmeni
iom_the grand jury, the attomey for the government must
determine what ¢IiErgés to file or recommend. When the conduct in
question consists of a single criminal act, or when there is only one
applicable statute, this is not a difficult task. Typically, however, a
defendant will have committed more than ene criminal act and his
eonduct may be prosecuted under more than one statute. Moreover,
selection of charges may be complicated further by the fact that
different statutes have different proel requirements and provide
substantially different penalties. In such cases, considerable care is
required to emsure selection of the proper charge or charges. In
addition to reviewing the concerns that prompted the decision to
prosecute in the first instance, particular attention should be given to
the need to ensure that the prosecution will be both fair and
effective.

At the outset, the attorney for the government should bear in
mind that at trial he will have te produce admissible evidence
sufficient to obtain and sustain a conviction, or else the government
will suffer a dismissal. For this reason, he should not include in an
informatien or recommend in an indictment charges that he cannot
reasonably expect to prove beyond a reasonable doubt by legally
sufficient evidenoe at trial.

In conncction with the evidentiary basis for the charges sclected,
the prosecuter should also be particularly mindful of the different
requirements of proofl wnder different statutes covering similar
conduct. For example, the bribery provisions of 18 U.8.C. 201

require proof of “corrupt intent,” while the “gratyity” provisions do
not. Similarly, the “two witness™ rule applies to perjury prosecutions
under 18 U.5.C, 1621 but not under 18 U.8.C. 1623,
Paragraph } of Part C expresses the principle that_the defendant
Should be charged with the most serious offense that is encompassed
by his conduct and that is likely 1o resullin a. sustainable conviction.
Ordinarily, this will be the offensc Tor which the oSt sovere penaity
is provided by law. This principle provides the framework for
ensuring equal justice in the proseccution of federal criminal
offenders. [t guarantees that every defendant will sgart from the same
position, charged with the most serious criminal gct he commits. OF
course, he may also be charged with other criimingl acts {as provided
in paragraph 2}, if the proof and the government's legitimate law
enforcement objectives warrant additional charges. -

In assessing the likelihood that a charge of the most serious
offense will result in a sustaipabie conviction, thye attorney for the
govemiment should bear in mind some of thy less prediciable
attribuics of those rare lederal offenses that carry a mandatory,
minimum term of imprisonment. In many mam_»:.nmm. the term the
legiskature has specified cestainly would not be viewed as inappropri-
ate. In other instance, however, unusually Em:u»m.m:m circumstances
may make the specifted penalty appear so out of proportion to the
seziousness of defendant’s conduct that the jury ot judge in assessing
guilt, or the judge in ruling on the admissibility of evidence, may be
influenced by the inevitable consequence of copviction. In such
cases, the attorney for the government should consider whether
charging a different offense that reaches the same ‘conduct, but that
does not carry a mandatory penalty, might not be more appropriate
under the circumstances.

The exception noted at the beginning of paragraph 1 refers to
pre-charge plea agreements provided for in paragraph 3 below.

2. Except as hezeafter provided, the attorney foy the government
should also charge, or recommend that the grand jury charge, other
offenses oniy when, in his judgment, additional chagges:

(a) zre necessary to exsuze that the information Pr indictment:

(i) adequately reflects the nature and extent of the criminal
conduct involved; and

(i} provides the basis for an appropriate sentence under all
the circumstances of the case; or
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{b) will significantly enhance the strength of the government's
case against the defendant or a codefendant.

Comment

It is important to the fair and efficient administration of justice in
the federal system that the government bring as few charges as are
necessary to ensure that justice is done. The bringing of unnecessary
charges not only complicates and prolongs trials, it-constitutes an
excessive—and potentislly unfair—exercisc of power. To ensure
appropriately limited exercises of the charging power, paragraph 2
outiines three general sitvations in witich additional charges may be
brought: when necessary adequately to reflect thie nature and extent
of the criminal conduct involved; when necessary to provide the basis
for an appropriate sentence under afl the circumstances of the case;
and when an additional charee or charges would significantly
strengthen the case against the defendant or a codefendant.

{a} Nature and extent of criminal conduet—Apart from eviden-
tiary considerations, the proseculor’s initial concern should be to
select charges that adequately reflect the nature and extent of the
criminal conduct involved. This means thal the charges selected
should fairly describe both the kind and scope of unlawful activity;
should be legally sufficient; shouid provide notice to the public of
the seriousness of the conduct involved; and shoutd negate any
impression that, afier committing one offense, an offender can
commit others with impunity.

(b) Basis for sentencing—Proper charge selection also requires
consideration of the ‘end result of successful prosccuticn—the
imposition of an appropriate sentence under all the circumstances of
the case. In order to achieve this result, it ordinarily should not be
necessary to charge a peeson with every offense for which he may
technically be liable (indeed, charging every such offense may in
some cases be perceived as an unfair attempt to induce a guilty plea).
What is important is that the person be charged in such a manner
that, if he is convicted, the court may impose an appropriate
sentence. The phrase “all the circumstances of the case” is intended
to include any {actors that may be televant to the sentencing
decision. Examples of such factors are the basic purposes of
sentencing (deterrence, protection of the public, just punishment,
and rehabilitation); the penalty provisions of the applicable statutes;
the gravity of the offense in terms of its actual or potential impact,
or in terms of the defendaut's mative: mitigating or aggravating
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factors such as age, health, restitution, prior criminal activity, and
cooperation with law enforcement officials; and any other legitimate
legislative, judicial, prosecutorial, or penal or corjectional concern,
including special sentencing provisions for certain classes of offenders
and other post-conviction consequences such gs disbarment or
disqualification from public office or private _uaazm?

{c} Effect on government’s case—When cousidering whether to
inclide a particular charge in the indictment or information, the
attorney for the government shouid bear in mind the possible effects
of iaclusion or exclusion of the chasge on the government’s case
against the defendant or a codefendant. I the evidence is available, it
is proper to consider tie tactical advantages of bringing certain
charges. For exampie, in a case in which a substantive offense was
commiiited puwrswant to an unlawful agreemient, inclusion of a
conspiracy count is permissible and niay be desirable to ensure the
introduction of all relevant evidence at trial, Simifarly, it might be
important to include a perfury or lalse statemgnt count in an
indictment charging other offenses, in order tg give the jury z
complete picture of the defendant’s criminal conduct. Failure to
include appropriate charges for which the proof is spfficient may not
only result in the exclusion of relevant evidence, bt may impair the
prosecutor’s ability to prove a coherent case, gnd lead to jury
confusion as well, In this connection, it is important to remember
that, in multi-defendant cases, the presence or absence of a particular
charge against one defendant may affect the strength of the case
against another defendant, ’

In short, when the ecvidenee exists, the charges should be
siructured S0 as to permit proof of the stronigest case possible
without undue burden on the administration of justice,

3. The attorney for the government may file or recommend a charge
or charges without regard to the provisions of paragraphs 1 and 2, if
such charge ot charges are the subject of a pre-charge plea agreement
entered into under the provisions of Part B of this statement of
principles. '

Comment

Paragraph 3 of Part C addresses the situation in which there is a
pre-charge apreement with the defomdant that he will plead guilty 1o
a certain agreed-upen charge or charges. ln such.a situation, the
charge or charges to be filed or recommended to thi grand jury may
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be selected without regard to the provisicns of paragraphs | and 2 of
Pact C. Before filing or recommending charges pursvant to a
pre-charge plea agreement, the attorney for the govermment should
consult the plea agreement provisions of Part D, and should give
special attention to paragraph 3 thereaf, refating to the selection of
charges to whiclh a defendant should be required to plead guilty.

2
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PART D. ENTERING INTO PLEA _}O—ﬂmmgmz.ﬁm

1. The attorney for the government may, in an appropriate case,
enfer into an agreement with a defendant that, epon the defendant’s
plea of guilty or nele contenders to a charged offense or to a lesser
or related offense, he will move for dismissal of other charges, take a
certain position with respect to the sentence to be imposed, or take

other action.

Comment

Paragraph | permits, in appropriate cases, the disposition of
federal criminal charges pursuant to ples agreements between
defendants and government attorneys. Such negotjated dispositions
should be distinguished from situations in which a defendant pleads
guilty or nolo contendere to Fewer than al counts of an information
gr indictment in the absence of any agreement with the government.
Only the former type of disposition is covered by the provisions of
Part D. .

Megotiated piea dispositions are explicitly sanctjoned by Rule I |
(e) (1), F.R.Cr.F., which provides that;

The attomney for the government and the pttorney for the
defendant or the defendant when acting pro ge may eilgage in
discussions with a view toward reaching an’ agreement that,
upon the entering of a plea of guiity or nolq contendere to a
charged offense or to a lesser or related o?ﬂ_mw, the atforney
for the government will do any of the following:

(A} move for dismissal of other charges; or

(B) make a recommendation, or apree .:..uﬁ to oppose the
defendant’s request, for a particular sentence, with
the understanding that such recommendation or
request shall not be binding upon the court; or

(C) agree that a specific sentence is the appropriate
disposition: of the case,

Three types of plea agreements are encompassed by the language of
paragraph 1: agreements whereby, in return for the defendant’s plea
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to a charged offense or to a lesser or related offense, other charpes
are dismissed (“charge agreements™); agreements pursuant to which
the government takes a certain position regarding the sentence to be
imposed (“sentence agreements™); and agreemcnts that combine a
plea with a dismissal of charges and an undertaking by the prosccutor
concerning the government's position at sentencing (“mixed agree-
ments"").

It should be noted that the provision mlating to *‘charge
agreements™ is not limited to situations in which the defendant is the
subject of charges to be dismissed. Although this will usually be the
case, there may be situations in which a third party would be the
beneficiary of the dismissal of charges. For example, one family
member may offer to plead guilty in return for the termination of a
prosecution pending against another family member, or a corpora-
tion may tender a plea in satisfaction of jts own liability as well as
that of one of its officers. Although plea agrecments of this sort are
permitted under paragraph 1 they can easily be misundersiood as
manifestations of a double standard of justice. Accordingly, they
should not be entered into routinely, but only after carefut
consideration of all relevant factors, including those specifically set
forth in paragraph 2 below.

The language of paragraph 1 with respect to “sentence agree-
ments” is intended to cover the entire range of positions that the
povernment might wish to take at the time of sentencing, Among the
options are: taking no position regarding the sentance; not opposing
the defendant’s request; requesting a specific type of sentence (e. £,a
fine, probation, or sentencing under a specific statute such as the
Youth Corrections Act), a specific fine or term of imprisonment, or
not more ihan a specific fine or term of imprisonment; and
requesting concurrent rather than consecutive sentences.

The concession required by the government as part of a plea
agreerment, whether it be a *charge agreement,” a “sentence
agreement,” or a “mixed sgreement,” should be weighed by the
responsible government attorney in the light of the probable
advantages and disadvantages of the plea disposition proposed in the
particular case. Particular care should be excrcised in econsidering
whether to enter info a plea agreement pursuant to which the
defendant will enter a nolo contendere plea. As discussed in Pact D
below, there are serious objections fo such pleas and they should be
opposed unless the respousible Assistant Attorney Gencral concludes
that the circumstances are so unusual that acceptance of such a plea
would be in the public interest.
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2. In determining whether it would be appropriate to enter into a
plea agreement, the attorney for the government m_..e___a weigh afl
relevant considerations, including:

(a) the defendant’s willingness to cooperate in the ._-ﬁm:wm:o__
or prosecution of others;

{b) the defendant’s history with respect to criminal activity;

{c} the nature and seriousness of the effense or offenses
charged;

(d) the defendant’s yemorse or contrition and his 4___Ew:mmm to
assume responsibility for his conduct;

(e) the desirability of prompt and certain n_m_uam_ﬂ.a._ of the
case;

()  the likelihood of obtaining 2 conviction at trial;

(g} the probable effect on witnesses;

(b) the probable sentence or other consequences if the defend.
ant is convicted;

{i) the public fnterest in having the case tried rather than
disposed of by a guilty plea;

3  the expense of trial and appeal; and

(k) the need to avoid delay in the disposition of sfher pending
cases,

Comment

Paragraph 2 sets forth some of the appropriate consjderations to
be weighed by the attorney for the government in deciding whether
to enter into a pica agreement with a defendant pursuant to the
provisions of Rule 11 {e), F.R.Cr.P. The provision is not intended to
suggest the desirability or lack of desirability of a plea agreement in
any particular case or to be construed as a reflection on the merits of
any plea agreement that actuaily may be reached; its purpose is
solely to assist attorncys for the governmment in exercising their
Judgment as to whether some sort of plea agreement would be
appropriate in a particular case. Government attorpeys should
consult the investigating agency involved in any case in which it
would be helpful to have its views concerning the relevance of
particular factors or the weight they deserve.

{z) Defendant’s cooperation~The defendant’s willingness to pro-
vide timely and useful cooperation as part of his _u_n.w agreemeirt
should be given scrious consideration. The weight it deserves will
vary, of course, depending on the nature and value of the
cooperation offered and whether the same benefSt can be obtained
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without having to make the charge or sentence concession that
would be involved in a plea agreement. In many situations, for
example, all necessary cooperation in the form of testimony can be
obtained thmough a compulsion order under Title 18, U.8.C.
6001-6003. In such cases, thai approach should be attempted
unless, under the circumstances, it would seriously interfere with
securing the person’s conviction.

(b) Defendant’s criminal history—-One of the principal arguments
against the practice of plea-bargaining is that it results in leniency
that reduces the detesrent impact of the law and leads to recidivism
on the part of some offenders. Although this concern is probably
most relevant in non-federal jurisdictions that must dispose of large
volumes of routine cases with inadequate resources, nevertheless it
should be kept in mind by federal prosccuiors, cspecially when
dealing with repeat offenders or “‘career criminals™ Particular care
should be taken in the case of a defendant with a prior criminal
record to ensure that socicty's need for protection is not sacrificed in
the process of arriving at a plea disposition. In this connection, it is
proper for the government attorney to consider not only the
defendant’s past convictions, but zalso Ffacts of other criminal
involvement net resulting in conviction. By the same token, of
course, it is aiso proper to consider a defendant’s absence of past
criminal involvement and his past cooperation with law enforcement
ofFicials.

{c) Nature and seriousness of offense chasged—Important consid-
erations in determining whether to enter into a plea agreement may
be the nature and scriousness of the offense or offenses charged. In
weighing these factors, the attorney for the government should bear
in mind the interests sought to be protected by the statute defining
the offense {e.g.., the national defense, constitutional rights, the
governmental process, personal safety, public welfare, or property},
as well as nature and degree of harm caused or threatensd to those
interests and any attendant circumstances that aggravate or mitigate
the seriousness of the offense in the particular case.

(d) Defendant’s attitude—A defendant may demonsirate appai-
ently genuine remorse or comtrition, and a willingness to take
responsibility for his criminal conduct by, for example, elforts to
compensate the victim for injury or loss, or otherwise to ameliorate
the consequences of his acts. These are factors that bear upon the
likelihood of his repetition of the conduct involved and that may
properly be considered in deciding whether a plea agreement would
be appropriate.

[t is particularly important that the defendant not be permitted to
enter a guilty plea vnder circumstances that will allow him later to
proclaim lack of culpability or even complete innpeence. Such
cansequences can be avoided only if the court and the public are
adequately informed of the nature and scope of the illegal activity
and of the defendant’s complicity and culpability. To this end, the
atiorpey for the government js strongly encouraged to enter into a
plea agreement only with the defendant’s assurance that he will
admit the facts of the offense and of his culpable participation
therein. A plea agreement may be entered into in the absence of such
an assurance, but only if the defendant is willing fo ageept without
contest a statement by the government in open court pf the facts it
could prove to demonstrate his guilt beyond a reasgnable doubt.
Except as provided in paragraph 4 below, the attgrney for the
government should not enter into a plea agreement with a defendant
who admits his guilt but disputes an essential elejnent of the
government's case.

{e} Promp! disposition—In assessing the value of prompt disposi-
tion of a criminal case, the attorney for the wogé._.an:- should
consider the timing of a proffered plea. A plea offer by a defendant
on the eve of trial after the case has been fully prepared is hardly as
advantagecus [rom the standpoint of reduci ng public expense as one
offcred months or weeks earlier. In addition, a last-minute plea adds
to the difficully of scheduling cases efficiently and may even result
in wasting the prosecutorial and judicial time reseyved for the
aborted trial. For these reasons, government attomnceys should make
clear to defense counsel at an early stage in the prooeadings that, if
there are to be any plea discussions, they must be conclpded prior to
a certajn date well in advance of the trial date, Howewer, avoidance
of unnecessary trial preparation and scheduling disrptions are not
the only benefits to be gained from prompt disposition of a case by
means of a guilty plea. Such a dispasition also saves the governmenl
and the court the time and expense of trial and appeal. _..H addition, a
plea agreement facilitates prompt imposition of sentence, thereby
promoting the overall goals of the criminal Jjustice mwm.n..:. Thus,
oceasionally it may be appropriate to enter into 2 pita agreement
even after the usual time for making such agreements u_mu” passed.

{f} Likelihood of cunviction—The trial of a criminal case inevita-
bly involves rislkts and uncertainties, both for the prosecition and for
the defense. Many Ffactors, not all of which can be aniicipated, can
affect the outcome. To the extent that these factors can be
identified, they should be considered in deciding whether to accept a
plea or go to trial. In this coanection, the prosecutor M__E:_n_ weigh
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the strength of the government’s case relative to the anticipated
defense case, bearing in mind legal and evidentiary problems that
might be expected, as well as the importance of the credibility of
witnesses, However, although it is proper to consider factors bearing
upon the likelihood of conviction in deciding whether to enter into a
plea agreement, it obviously is improper for the prosecutor to
attempt to dispose of a case by means of a plea agreement if he is not
satisfed that the legal standards for guilt are met. )

{g) Effect on wiitnesses—Although the public has “the right to
every man's evidence,” attorneys for the government should bear in
mind that it i5 often burdensome for witnesses to appear at trial and
that, sometimes, to do so may cause them serious embarrassment or
even place them in jeopardy of physical or economic retalintion. The
possibility of such adverse consequences to witnesses should not be
overlooked in determining whether to go to irial or attempt to reach
a plea agreement. Another possibility that may have to be considered
is revealing the identity of informants. When an informant testifies at
trial, his identity and relationship to the government become matters
of public record. As a result, in addition to possible adverse
consequences to the informant, there is a strong likelihood that the
informant’s usefulness in other investipations will be seriously
diminished or destroyed. These are considerations that should be
discussed with the investigating agency involved, as weil as with any
other agencies known to have an interest in using the informant in
their investigations.

(h) Probable sentence—In detcrimining whether to enter into a
plea agreement, the attorney for the government may properly
consider the probable outcome of the prosecution in terms of the
sentence or other consequences for the defendant in the event that a
plea agreement is reached. If the proposed agreement is a “sentence
agreement™ or a “mixed agreement™, the prosecutor should realize
that the position he agrees to take with respect to sentencing may
have a significant cffect on the sentence that is actually imposed. 1If
the propased agreement is a “‘charge agreement,” the prosecutor should
bear in mind the extent to which a plea to fewer or lesser offenses
may reduce the sentence that othenwise couid be imposed. In cither
event, it is important that the attorney for the government be aware
of the need to preserve the basis for an appropriate sentence under
all the circumstances of the case.

(i) Trial rather than plea-There may be situations in which the
public interest might better be served by having a case tried rather
than by having it disposed of by means of a guilty plea. These
include situations in which it is particularly important to permit a
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clear public understanding that ““justice is done™ through exposing
the exact nature of the defendant’s wrong-doing at {rial, or in which
a plea agreement might be misconstrued to the detrimept of public
confidence in the criminal justice system. For this reasen, the
prosecutor should be careful not to place undue emphasis on factors
whiclh favor disposition of a case pursuant to a plea mw_.no?a:r

() Expense of trial and appeal—In assessing the expense of trial
and appeal that would be saved by a plea disposition, the attorney
for the government should consider not only such monejary costs as
jurer and witness fees, but alsc the time spent by judges, w.ncmnnznoum.
and law enforcement personnel who may be needed o testify or
provide other assistance at trial. In this connection, thg prosecutor
should bear in mind the complexity of the case, the u:icnq of trial
days and witnesses required, and any extraondinary expenses that
migiht be incurred such as the cost of sequestering the .m:nw.

(k) Prompt disposition of other cases—4 plea &%oﬂno: in one
case may Facilitate the prompt disposition of other cases, including
cases in which prosecution might otherwise be declined. This may
occur simply because prosecutorial, judicial, or defensc rasources will
become available for use in other cases, or because a plea by one of
several defendants may have a “domino effect,” leading to pleas by
other defendants, In weighing the importance of thgse possible
consequences, the attorney for the government shoutd gonsider the
state of the criminal docket and the speedy trial requirements in the
district, the desirability of handling a larger volume of criminal cases,
and the werklozds of prosecutors, judges, and defense wﬁogwwm in
the district. :

3. If a prosecution is to be concluded pursuant to a plea agreement,
the defendant should be required to plead to a charge or gharges:

{a) that bears a reascnable relationship to the naturg and extent
of his criminal conduct; )

(b) that has an adequate factual basis;

(¢} that makes likely the imposition of an appropriyte sentence
under all the circumstances of the case;and

(d} that does not adversely affect the investigation or prosecu-
tion of others.

Comment

) Paragraph 3 sets forth the considerations that shoujd be taken
into account in selecting the charge or charpes te which g defendant
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should be required to plead guilty once it has been decided to
dispose of the case pursuanat to a plea agreement. The considerations
are essentially the same as those governing the sefection of charges to
be included in the original indictment or information,

{a)} Relationship to criminal conduct—The charge or chaiges to
which a defendant pleads guilty should bear a reasonabte relationship
to the defendant’s .criminal conduct, both in nature and in scope.
This principle covers such matters as the seriousness of the offense
{a5 measired by its impact upon the community and the victim), not
only in terms of the defendant’s own conduct but also in terins of
similar conduct by cthers, as well as the number of counts to which a
plea should be required in cases involving offenses different in nature
or in cases involving a series of similar offenses. In regard to the
seriousness of the offense, the guilty plea shouid assure that the
public record of conviction provides an adequate indication of the
defendant’s conduct. In many cases, this will probably require that
the defendant plead to the most serious offense charged. With
respect to the number of counts, the prosecutor should take care to
assure that no impression is given that multiple offenses are likely to
result in no greater a potential penalty than is a single offense.

The requirement that a defendant plead to a charge that bears a
reasonable relationship to the nature and extent of his criminal
conduct is not inflexible. Therc may be situations involving
cooperating defendants in which considerations such as those
discussed in Part F take precedence. Such situations sitould be
approached cautiously, however. Unless the government has strong
corrcboration for the cooperating defendant’s testimony, his credi-
bility may be subject to successful impeachment if he is permitied to
plead to an offense that appears uneelated in seriousness or scope to
the charges apainst the defendants on trial. [t is also doubly
important in such situations for the prosecutor to ensure that the
public record of the plea demonstrates the full extent of the
defendant™s jnvolvement in the criminal activity giving rise to the
prosecution.

{b} Factual basis—The attorney for the government should also
bear in mind the legal requirement that there be a factual basis for
the charge or charges to which a guilty plea is entered. This
requirement is intended to assure against conviction after a guilty
plea ol a person who is not in fact goilty. Moreover, under Rufe 13
(f), F.R.Cr.P., a court may not enter a judgment upon a guilty plea
“withont making such inquiry as shall satisfy it that there is a factusl
bagis for the plea.” For this reason, it is essential that the charge or
cherges selected as the subject of a plea agreement be such as could
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be piosecuted independently of the plea under these principles,
However, as noted below, in cases in which Alferd or nolo
contendere pleas are tendered, the atternsy for the government may
wish to make a2 stronger factual showing. In such casés there may
remain some doubt as to the defendant’s guilt even m_.ﬁaw. the entry of
his plea. Censequently, in order fo avoid such A misleading
impression, the government should ask leave of the cobrt to make a
proffer of the facts available to it that show the defendant’s guilt
beyond a reasonable doubt. :

" {c} Basis for sentencing—In order to puard against inappropriate
restriction of the court’s sentencing options, the plea agreement
should provide adequate scope for sentencing under alj the circum-
stances of the case. To the extent that the plea agreement requires
the government to take a position with respect to the sgntence to be
imposed, there should be liti?e danger since the court will not be
bound by the government’s position, When a *“‘charge agreement™ is
involved, however, the court will be limited to imposing the
maximum term authorized by statute for the offense to which the
guilty plea is entered. Thus, the prosecutor should take care to avoid
a “charge agreement"” that would unduly restrict the court's
sentencing anthority. In this connection, as in the initial selection of
charges, the prosccutor should take into accouni the. purposes of
sentencing, the penalties provided in the applicable w.mﬂﬁnm. the
pravity of the offense, any aggravating or mitigating facgors, and any
post conviction consequences to which the defendant may be
subject. In addition, if restitution is appropriate ::nﬂ“ the circum-
stances of the case, a sufficient number of counts should be retained
under the agreement to provide a basis for an adequate restitution
order, since the court’s authority to order restitution a bart of the
sentence it imposes is limited to the offenses for which the defendant
is convicted, as opposed to all offenses that were committed. Sec 18
U.S.C. 3651; United States v. Buechler, 557 F.2d 1002, 1007 {(3rd
Cir. 1977 U.8, Attorney’s Manual, 9-16.210. ’

{d)} Effect on other cases—In 2 multipie-defendant Cae, care wust
be taken to ensuze that the disposition of the charges against one
defendant does not adversely affect the investigation of prosecution
of eo-defendants. Among the possible adverse conseqiences 1o be
avoided are the negative jury appeal that may result when relatively
less cuipable defendants arc tried in the absence of a mpre culpable
defendant or when a principal prosceution witness appears to be
equally culpable as the defendants but has been permitted to plead
to a significantly less seriows offense; the possibilify that one
defendant’s absence lrom the case will render useful evidence
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inadmissible at the trial of co-defendants; and the giving of
questionable exculpatory testimony on behalf of the other defend-
ants by the defendant who has pled guilty.

4. The attormey for the government should not, except with the
approval of the Assistant Attorney General with supervisory respon-
sibility over the subject matter, eater into a plea agreement if the
defendant maintains his innocence with respect to the charge or
charges to which he offers to plead guilty. In a case in which the
defendant tenders a plea of guilty but denies that he has in fact
committed the offense to which he offers fo plead guilty, the
attorney for the government should make an offer of proof of a}l
facis known to the government to support the conclusion that the
defendant is in fact guilty.

Comment

Paragraph 4 concerns plea agreements involving “Afford””
pleas—guilty pleas entered by defendants who nevertheless claim te
be innocent. In North Carofina v, Alford, 400 U.S. 25 (1970}, the
Supreme Court held that the Constitution does not prohibit a court
from accepting a guilty plea from a defendant whe simultaneously
maintaing his innocence, so long as the plea is entered voluntarily and
intelligently and there is a strong factual basis for it. The Court
reascncd that there is no material difference between a plea of nolo
contenders, where the defendant does not expressly admit his guilt,
and a ptea of guilty by a defendant who affirmatively denies his guilt,

Despite the constitutional validity of Alford pleas, such pleas
should be avoided except in the ntost unusual circumstances, even if
no plea agreement is involved and the plea would cover all pending
charges. Such pleas are particularly undesirable when entered as part
of an agreement with the government. Involvement by attorneys for
the government in the inducement of guilty pleas by defendants who
protest their innocence may create an appearance of prosecutorial
overreaching. As one oourt put if, “the pubiic might well not
understand or accept the fact that a defendant who denied his guilt
was nonetheless placed in a position of pleading guilty and going to
jail.”* United States v. Bednarski, 445 F.2d 364, 366 {Ist Cir. 1971}
Conscequently, it is preferable to have a jury resolve the factual and
legal dispute between the government and the defendant, rather than
have government attorineys encourage defendants to plead guilty
under circumstances that the public might regard as questionabie or

30

unfair. For this reason, government attorneys should not enter into
Alford plea agreements without the approval of the “responsible
Assistant Attorney General,

Apart from refusing to enter into a plea agreement, however, the
degree to which the Department can express its opposition to diford
pleas may be iimited. Although a court may accept a prpfiered plea
of nolo contendere *“‘only after due consideration of the yiews of the
parties and the interest of the public in the effective administration
of justice™ {Rule 11 (b), F.R.Cr.P.), at least one court hag concluded
that it is an abuse of discretion to refuse to aceept NNNEE_‘ plea
“solely because the defendant does not admit the alfeged facts of the
crime.” United States v. Gaskins, 485 F.2d 1046, 1048 (D.C. Cir.
1973); but sce United States v. Bednarski, 445 F.2d 364 (1st Cir.
1971), United States v. Biscoe, 518 F.2d 95 (1st Cir, 1975).
Nevertheless, government attorneys can and should: discourage
Aiford pleas by refusing to agree to terminate prosecutiops where an
Alford plea is proffered to fewer than zall of the charges pending. As
is the case with guilty pleas generally, if such a plea to fewer than all
the charges is tendered and accepted over the government’s objec-
tion, the attorney for the government should proceed to trial on any
remaining charges not barred on double Jeopardy groungs unless the
United States Attorney or, in cases handled by dppartmental
attorneys, the responsible Assistant Attorney General, approves
dismissal of those charges.

Government attorneys should also take full advanfage of the
opportunity afforded by Rule 11 {f) in an Afford case tg thwart the
defendant’s efforts to project a public image of innocsnce. Under
Rule 11 (), the court must be satisfied that there is “a fagtual basis”
for a guilty plea. However, the Rule does not require that the factual
basis for the plea be provided only by the defendant. Unfjed States v.
Navedo, S16 F.2d 293 (2d Cir. 1975); frizarry v. United States, 508
F.2d 260 (2d Cir. 1974); United States v. Davis, 516 F.2d 574 (7th
Cir. 1975). Accordingly, atiorneys for the govemmenf in Alford
cases should endeavor to establish as strong z factuai basis for the
plea as possible not only to satisfy the requirement of Bule 11 (0,
but &lso to minimize the adverse effects of Afford pleas on public
perceptions of the administration of justice.

5. If 2 prosecution is to be terminated pursuant to a plea agreement,
the attorney for the government should ensure that the case file
contains a record of the agreed disposition, signed or initjaled by the
defendant or his attorney. ! :
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Comment

Paragraph § is intended to facilitate compliance with Rule 11,
F.R.Cr.P., and Lo provide a safeguavd against misunderstandings that
might arise concerning the terms of 2 plea apreement. Rule 11 (€) (2)
requires that a plea agreement be disclosed in open court {except
upon a showing of good cause, in which case disclosure may be made
in camera), while Rute 11 (&) (3) requires that the disposition
provided for in the agreement be embodied in the judgment and
sentence. Compliance with these requirements will be facilitated if
the agreement has been reduced to writing in advance, and the
defendant will be precluded from successfully contesting the terms
of the agreement at the time he pleads guilty, or at the time of
sentencing, or at a later date. If time does not permit the preparation
of a record of the plea agreement in advance, as when the plea
disposition is agreed to on the morning of arraignment or trial, the
attorney for the government should subseguently include in the case
file a brief notation concerning the fact and terms of the agreement.

PART E. OPPOSING OFFERS TO PLEAD NOLO CONTENDERE

1. The attoraey for the government should oppose the goceptance of
a plea of nole contendere unless the Assistant Altorney General with
supeivisory responsibility over the subject matter conciudes tha¢ the
circumstances of the case are so unusual that mnon_:n:ow of such a
Emw would be in the public interest.

Comment

Rule { 1{b), F.R.Cr.P., requires the court to consider *the views of
the parties and the interest of the public in the effective administra-
tion of justice™ before it accepts a plea of nolo nonﬂo:m_n..a. Thus, it
is clear that a criminal defendant has no absolute right to enter a
nolo contendere plea. The Department has long gttempted to
discourage the disposition of criminal cases by means of nolo pleas.
The basic objections to nolo pleas were expressed by Atfemey
General Herbert Brownell, ¥r., in a departmentai diregtive in 1953:

“One of the factors which has tended to breed gontempt for
federal law cnforcement in recent times has been the practice
of pepmitting as a matter of course in meny criminal
indictments the plea of nolo contenderc. While i may serve a
legitimate purpose in a fow extraordinary situatigns and where
civil litigation Is alsc pending, [ can see no justifigation for it as
an everyday practice, particularly where it is ysed to avoid
certain indirect consequences of pleading guilty, such as loss of
license or sentencing as a multiple offender. Uncontrolled use
of the plea has led to shockingly low sentences and insignifi-
cant fines which arc no deterrent to crime. As a practical
matter it accomplishes little that is useful even where the
Government has civil litigation pending. Moreoyer, 2 person
permitted o plead nolo contendere admits his guilt for the
purpose of imposing punishment for his acts agd yet, for ail
other purposes, and as far as the public is concerngd, persists in
his denial of wrongdoing, 1t is no wonder thgt the pubiic
regards consent to such a plea by the Government as an
admission that it has only a technical case at Eom“ and that the
whole proceeding was just a fiasco.™
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For these reasons, government attommeys have been instructed for
more than twenty-five years not to consent to nolo pleas except in
the most unusual circumstances, and to do so then only with
departmentat approval. However, despite continuing adherence to
this policy by attorneys for the government, and despite the
continuing validity of the policy’s rationale, the federal criminal
justice system continues to suffer from misuse of nolo contendere
pleas, particularly in white collar crime cases.

As federal prosecutors focus more of their asttention on white
collar crime activities, greater numbers of defendants seek to dispose
ol the charges against them by means of nolo pleas, and the
frequency with which such pleas are accepted by the courts is
increasing. The acceptance of nolo pleas from affluent white collar
defendants, as oppesed to other types of defendants, lends credence
to the view that a double standard of justice exists. Moreaver, even
though a white collar defendant whose nolo plea is accepted may not
be sentenced more leniently than one who is required to plead guilty,
such a defendant often persists in his protestations of innoocence,
maintaining that his plea was entered solely to avoid litigation and
save business expense.

The continued adverse consequences to the criminat justice
system of the misuse of nolo pleas—diminished respect for law,
impairment of law enforcement efforts, and reduced deterrence—
warrant re-examination of the government’s respoase to such pleas.
Heretofore, it was believed that a posture of non-consent by
government attorneys would prevent the acceptance of nolo pleas
except in extraondinary cases. Now the forthright expression of
opposition is required. Accordingly, as stated in paragraph 1 above,
federal prosecutors should henceforth oppose the acceptance of a
nolo plea, unless the responsible Assistant Attorney General con-
cludes that the circumstances are so unusual that acceptance of the
plea would be in the public interest. Such a determination might be
made, for example, in an unusually complex antitrust case if the only
alternative to a protracted trial is acceptance of a nolo plea.

2. In any case in which a defendant seeks (o enter a plea of nolo
contendere, the attorney for the government should make an offer of
proof of the facts known to the government tc support the
conclusion that the defendant has in fact committed the offense
charged.

Comment

If a defendant seeks to avoid admitting guilt by oflering to plead
nolo contendere, the attorney for the government should make an
offer of proof of the facts known to the government tq support the
conclusion that the defendant has in fact committed the offense
charged. This should be done even in the rare case in which the
government does not oppose the entry of a nolo plea. Iij addition, as
is the case with respect to guilty pleas, the attorpey for the
government should urge the court to require the defendant to admit
publicly the facts underlying the criminul charges. These precautions
should minimize the effectiveness ol any subsequent efforts by the
defendant to portray himseif as technically liable perhaps, but not
seriously culpable. '

3. If a plea of nolo contendere is offered over the government's
objection, the at{omey for the government should gtate for ¢he
record why acceptance of the plea would not be ip the public
interest; and should oppose the dismissal of any charges to which the
defendant does not plead saolo contendere.

Comment

When a plea of nolo contendere is offered over the government’s
objection, the prosecuttor should take full advantage of u_w.:m Li(b)to
state for the record why acceptance of the plea would pot be in the
public interest. In addition to reciting the facts that coyld be proved
to show the defendant’s guilt, the prosecutor should bring to the
court’s attention whatever arguments exist for rejecting the plea. At
the very least, such a forceful presentation should make it clear to
the public that the government is unwilling to condone the entry of a
special plea that may help the defendunt avoid legitimatg consequen-
ces of his guilt, [f the nolo plea is offered to fewer thap all charges,
the prosecutor should also oppose the dismissal of the remaining
charges.




PART F. ENTERING INTO NON-PROSECUTION AGREEMENTS
EIN RETURN FOR COOPERATION

1. Except as hereafter provided, the attorney for the government
may, with supervisory approval, enter into a non-prosecution
agreement in exchange for a person's cooperation when, in his
judgment, the person’s timely cooperation appears to be necessaty to
the public interest and other means of obfaining the desired
cooperation are unavailable or would not be effective.

Comment

In many cases, it may be important to the success of an
investigation oF prosecution to obtain the testimonial or other
cooperation of a person who is himself implicated in the criminal
conduct being investigated or prosecuted. However, because of his
involvement, the persen may refuse 1o cocperate an the basis of his
Fifth Amendment privilege against compulsory sell-incrimination. In
this situation, there are several possible approaches the prosecutor
can take to render the privilege inapplicable or to induce its waiver.

First, if time permits, the person may be charged, tried, and
convicted before his cooperation is sought in the investigation or
prosecution of others. Having already been convicted himself, the
person ordinarify will no longer have a valid privilege to refuse te
testify, and will have a strong incentive to reveal the truth in order to
induce the sentencing judge to impose a lesser sentence than that
which otherwise might be found appropriate.

Second, the person may be witling to cooperate if the charges or
potential charges against him are reduced in number or degree in
return for his cooperation and his entry of a guilty plea to the
remaining charges. Usually such a concession by the government will
be all that is neccessary, or warranted, io secure the cooperation
sought. Since it is certainly desirable as a matfer of policy that an
offender be required to incur at least some liability for his criininal
conduct, government attorneys should attempt to securc this result
in all appropriate cases, following the principles set forth in
paragraph 3 of Part D to the extent practicable..

The third method for securing the cooperation of a potential
defendant is by means of a cowrt order under sections 6001-6003 of
Title 18, United States Code. Those statutory provisions govern the
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conditions under which unceoperative wilnesses may be compelled
to testify or provide information notwithstanding their ipvocation of
the privilege against compulsory self-incrimination. In brief, under
the so-calted *use immunity” provisions of those statutgs, the court
may order the person to testify or provide ofher infoymation, but
neither his testimony nor the information he provides ?3, be used
against him, directly or indirectly, in any criminal cpse except a
prosecution for perjury or other faiture to comply with the order.
Ordinatily, these “use immunity” provisions should be relied on in
cases in which attorneys for the government need to obtain sworn
{estimony or the production of information before a grand jury or at
trial, and in which there is reason to believe that the person will
refuse 1o testify or provide the information on the basis of his
privilege against compulsory self-incrimination, (Sce U.§. Attorney's
Manual, 1-11.000).

Finally, there may be cases in which it is impossible or impractical
to employ the methods described above to secure the necessary
information or other assistance, and in which the person is willing to
cooperate only in return for an apreement that he will not be
prosecuted at all for what he has done. The provisions set forth
hercafter describe the conditions that should be met before such an
agreement is made, as well as the procedures recommended for such
cases. :

1t is important to note that these provisions apply only if the case
involves an agreement with a person who mighi gtherwise be
prosecuted, If the person reasonably is viewed only ay a potential
witness rather than a petential defendant, and the person is willing to
coopetate, there is no need to consult these provisions.

Paragraph 1 of Part F describes three circumslancey that should
exist before government attorneys enter into non-prosegution agree
ments in return for cooperation: the unavailability or ineffectiveness
of other means of obtaining the desired cooperation; the apparent
necessity of the cooperation to the public interest; and the approval
of such a course of action by an appropriate supervisory ofTicial,

fa) Unavailability or ineffectiveness of other mepns—As indi-
cated above, non-prosecution agreemcnts are only one of several
methods by which the prosecutor can obtain the cooperation of 2
person whose criminal involvement makes him a polential subject of
piosecution. Each of the other methods—seeking cooperation alter
trial and conviction, bargaining For cooperation as part of a plea
agreement, and compelling cooperation under a ““use immunity™
arder—involves prosecuting the person or, at least, leaving open the
possibility of prosecuting him on the basis of independently cbtained
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evidence. Since these outcomes are clearly preferable to permitting
an offender to aveid any liability for his conduct, the possible use of
an alternative to a non-prosecution agreement should be given serious
consideration in the fitst instance.

Another rcason for using an alternative to a non-prosecution
agreement to obtain cooperation concerns the practical advantage in
terms af the person’s credibility if he testifies at trial. If the person
already has been convicted, either after trial or upon a guilty plea,
for participating in the events about which he testifies, his testimony
is apt to be far more credible than if it appears to the trier of fact
that he is getting off “scot free". Similarly, if his testimoay is
compelled by a court order, he cannot properly be portrayed by the
defense as a person who has made a “deal” with the poverament and
whose testimony is, therefore, suspect; his testimony will ave been
forced from him, not bargained for.

In some cases, however, there may be no effective means of
obtaining the person’s timely cooperation short of entering into a
non-prosecution agreement. The person may be unwilling to cooper-
ate fully in return for a reduction ol charges, the delay involved in
bringing him to trial might prejudice the investigation or prosecution
in connection with which his cooperation is sought, and it may be
impossible or impractical te rely on the statutory provisions for
compuision of testimony or production of evidence. One example of
the later situation js a case in which the cooperation needed does
not consist of testimony under ocath or the production of informa-
tion before a grand jury or at trial. Other examples are cases in which
time is critical, as where use of fhe procedures of 18 U.S.C,
6001-6003 would unreasonably disrapt the presentation of evidence
1o the grand jury or the expeditions development of an investigation,
or where compliance with the statute of limitations or the Speedy
“Trial Act precludes timely application for 3 court order.

Only when it appears that the person’s timely cooperation cannot
be obtained by other means, or cannot be obtained effectively,
should the attorney for the government comsider entering into a
non-prosecution agreement.

{b) Public Interesi—17 he concludes that a non-prosecution
agreement would be the only effective method for obtaining
cooperation, the attorney for the government should consider
whether, balancing the cost of foregoing prosecution against the
potential benefit of the person’s cooperation, the cooperation sought
appears necessary to the public interest. This “public interest™
determination is one of the conditions precedent to an application
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under 18 U.5.C. 6003 for a court order compelling testimony. Likea
compulsicn order, @ non-prosecution agreement limits the govern-
ment’s ability to undertake a subsequent prosecution of the witness.
Accordingly, the same “public interest™ test should be applied in this

situation as well. Some of tiie considerations that may be relevant to
the application of this test are set forth in paragraph 2 below.

{c) Supervisory approval-Finally the prosecutor should secure
supervisory approval before entering into a :on.?.omﬁhﬁ:o: agree-
ment. Prosecutors working under the direction of a United States
Attomey must seck the approval of the United States Attorney or a
supervisory Assistant United States Aitorney. Departmental attor-
neys not supervised by a United States Attorney should obtain the
approval of the appropriate Assistant Attorney General or his
designee, and should netify the United $tates Attorney or Attorneys
concerned. The requirement of approval by a superior |s designed to
provide review by an atlorney expericoced ia such mytters, and {o
ensure uniformity of policy and practice with respect (o such
agreements. This section should be read in _nc::__ﬁ:o: with
paragraph 4 below concerning particular 1ypes of cases in which an
Assistant Attorney General or his designee must concur jn or approve
an agreement not to prosecufe in return for cooperation;

2. In determining whether a person’s cooperation may be tiecessary
to the public interest, the attorney for the governmept, and those
whose approval is necessary, should weigh alt relevant nasm_nﬁn:s_m_
including:

{a} the importance of the investigation or prosepution to an
effective program of law enforcement;

(b} the value of the person's cocperation to the .sw..mm:mm#a._ or
prosecution; and

{c} the person’s relative culpability in conmectjon with the
offense or offenses being investigated or proseguted and his
history with respect to criminal activity.

Comment

This paragraph is intended to assist federal prosecutqss, and those
whose approval they must secure, in deciding whether a person’s
ceoperation appears to be necessary to the public “.:_S.nﬁ. The
considerations listed here are not intended to be all-igclusive or to
require a particular decision in a particwlar case. Rather, they are
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meant %o focus the decision-maker’s attention om factors that
prebably will be controlling in the najority of cases,

(a} Importance of case—Since the primary function of a federal
prosecutor is to enforce the criminal law, he should not routinely or
indiscriminately enter into non-prosecution agrecments, whicl: are, in
essence, agreements not to enforce the law wnder particular
conditions. Rather, he should reserve the use of such agreements lor
cases in which the cooperation sought concerns the commission of a
serious offense or in which successful prosecution is oiherwise
important in achieving effective enforcement of the criminal laws.
The relative importance or unimportance of the contemplated case is
therefore a significant threshold consideration.

(b) Value of cocperation—An agreement not to prosecute in
return for a person’s cooperation binds the government to the extent
that the person carries out his part of the bargain. United States v,
Carter, 454 F.2d 426 {4th Cir. 1972); cf; Sanrobelio v. New York,
404 U.8. 257 (1971). Since such an agreement forecloses enforce-
ment of the criminal law against a person who otherwise may be
liable to prosecution, it should not be entered into without a clear
understanding of the nature of the quid pro quo and a careful
assessment of its probable value to the government. In order to be in
a position adequately to assess the potential value of a person’s
cooperation, the prosecutor should insist on an *‘offer of proof™ or
its equivalent from the person or his atforney. The prosecutor can
then weigh the offer in terms of the investigation or prosccution in
connection with which the cooperation is sought. In doing so, ke
should consider such guestions as whether the cooperation will in
fact be forthcoming, whether the testimony or other information
provided will be credible, whether it cun be corroborated by other
evidence, whether it will materially assist the investigation or
prosecution, and whether substantially the same benefit can be
obtzined lrom someone ¢lse without an agreement not (o prosecute.
After assessing all of these factors, together with any others that may
be relevant, the prosecutor can judge the strength of his case with
and without the person’s cooperation, and determine whether it may
be in the public interest to agree to forego prosecution under the
circumstances.

{c) Relative culpebility and criminal history~—ln determining
whether it may be nccessary to the public interest 1o agree to forego
prosccution of a person who may have violated the law, in return for
that person’s cooperation, it is also important o consider the degree
of his apparent culpability relative to others who are subjects of the

40

investigation or prosecution, as well as his history of criminal
involvement. Of course, it would not be in the public interest ta
forego prasecution of a high-ranking member of a crimingl enterprise
in exchange for his cooperation against one of his subcrdinates, nor
would fthe public interest be served by cmwmmim:m. away the
opportunity to prosecute a person with a long history of serious
criminal involvement in order to obtain the conviction of someone
clse on less serious charges, These are matters with regard to which
the attorney for the government may find it helpful to consult with
the investigating agency or with other prosecuting authorities wha
may have an interest in the person or his asscciates.

{t is also important o consider whether the person has a
background of cooperation with law enforcement officials, either as
a witness or an informant, and whether he has previcusly been the
subject of a compulsion order under 18 US.C. 6001-6003 or has
escaped prosccution by virtue of an agreement not te prosecwte. The
latter information may be available by telephone from the Wilness
Records Unit of the Criminal Division.

3. In entering into a non-prosecution agreement, the attarney for the
government should, if practicable, explicitly Jimit the scope of the
government’s commitment to:

(a) non-prosccuticn based directly or indivectly un the testi
mony or other information provided; or

{b) non-prosecution within his district with respect to a pending
charge or to a specific offense then known tp have been
conunitted by the person. d

Comment

The attorney for the povernment should exercise extseme caution
to ensurc that his non-prosecution agreement dogs not confer
“blanket™ immunity on the witness. To this end, he should, in the
first instance, attempt to limit his agreement to non-prosccution
based on the testimony or information provided. Such yn “informal
use immunity™ agreement has two advantages over an agreement not
to prosecute the person in connection with a particular transaction:
livst, it presecves the prosecutor’s option to prosecute on the basis of
independently obtained cvidence if it later appears that the person’s
criminal involvement was more serious than it eriginally appcared to
be; second, it encourages the witness (0 be as Forthright as possible
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since the more he reveals the more protection he will have against a
Future prosccution. To further encourage full disclosure by the
witness, it should be made clear in the agreement that the
govermnent’s forbearance from prosecution is conditicned upon the
witness's testimony or production of information being complete
and truthful, and that failure to testify truthfully may resuit in a per
jury prosecution,

Ever if it is not practicable to obtain the desired cooperation
pursuant to an “informal use immunity™ agreement, the attorney for
the government should attempt to limit the scope of the agrecment
in terms of the testimouy and transactions covered, bearing in mind
the possible effect of his agreement con prosecutions in other
districts. In United Siates v. Carter, 454 F.24 426 (4th Cir. 1972),
the court held that a conviction in the Eastern District of Virginiu on
charges of forgery and conspiracy involving stolen Treasury checks
must be vacated and the case remanded for an evidentiary hearing to
determine whether, in a prior related investigation and prosecution in
the District of Columbia invelving stolen government checks, a
promise had been made to the defendant by an Assistant Unites!
States Attorney for the District of Columbia that he would not be
prosecuted in that district or elsewhere for any related offense if he
would plead guilty to onc misdemeanor count and cooperate with
federal investigators in naming his accomplices. The court indicated
that if the facts were as ile defendant contended, then the
conviction in the Yirginia district would have to be reversed and the
indictment dismissed. No issue of double jeopardy was involved. The
effect of this decision is Lhat a non-prosccution agreement by a
governmeal attorney in one district may be binding in other judicial
districts even though the United States Attorneys in the other
districts are not privy te, or aware of, the agrecment.

In view of the Carter decision, it is important that non-prosecu-
tion agreements be draws in terms that will not bind ather federat
prosceutors without their consent. Thus, if practicuble, the attorney
for the government should explicitly limit the scopc of his agreement
to non-prosecution within his district, If such a limitation is not
practicable and it can reasonably be anticipated that the agreciment
may atfect prosecution of the person in ather districts, the attorney
for the povernmeat contemplating such an  agreement should
communicate the relevant facts to the Assistant Attorney General
with supervisory responsibility for 1he subject matter.

Finally, t attorney for the governinent should make it clear that
his agreement refates only to non-prosgcution and that he has no
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independent authorily to promise that the witness will be admitted
into the Department's Witness Security program or that the Marshal's
Service will provide any benefits to the witness in excljange for his
cooperation. This does not mean, of course, that the prosecutor
should not cooperate in making arrangements with ;..E Marshal’s
Service nccessary for the protection of the witness in' appropriate
cases. The procedures to be followed in such cases are set forth in
Chapter 9-21 of the U.S. Attomney’s Manual.

4. The attorney for the government should not cpter inte 1
non-prosecution agreement in exchange for a person's cooperation
without first obtaining the approval of the Assistapt Attorney
General with supervisory responsibility over the subject matter, or
his designee, when: .

(a) prior coasultation or approval would be reguired by a
statute or by Departmental policy for a dgclination of
prosecution or dismissal of a charge with regird to which
the agreement is to be made; or .

{b) the person is:

{i} a high-level fedcral. state, or Jocal official;
(i) an official or agent of a federal investigative or law
enforcement agency: or
{iii) a person who otfherwise is, or is likely te becomne, of
major public interest.

Comment

Paragraph 4 sets forth special cases that require approval of
non-prosecution agreements by the responsible Assistant Attorney
General or his designee. Subparagraph {a) covers nmw.aw in which
existing statutory provisions and departmental policies require that,
with respect to certain types of offenses, the Attorney General or an
Assistant Attorney General be consulted or give his approval befors
prosecufion is declined or charges are dismissed. See U.S. Attorney’s
Manual, 6-2.410, 62420 (tax offenses); 9-2.111 ‘(bankruptcy
frauds); 9-2.132, 9-2.146 {internal sccurity offenses); agd 9-2.158(5)
{air piracy). An agrcement not (o prosccute resembles @ declination
of prosecution or the dismissal of a charge in that the end result in
cach case is similar; a person who has engaged in crimipal activity is
not prosecuted or js not presecuted fully for his offsnse. Accord-
ingly, attorneys for the government should obtain the approval of
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the appropriate Assistant Attorney General, or his designee, before
agreeing not to prosecute in any case in which consultation or
approval woulkl be required for a declination of prosccution or
dismissal of a charge.

Subparagraph (b} sets forth other situations in which the attorney
for the government should obtain the approval of an Assistant
Attomey General, or his designee, of 2 propesed agreement not to
prosecute in exchange for cooperation. Generally speaking, the
situations described will be cases of an exceptional or extremely
sensitive nature, or cases involvipg individuals or matters of major
public interest. In a case covered by this provision that appears to be
of an especially sensitive nature, the Assistant Attorney General
should, in tura, consider whether it would be appropriate to notify
the Attorney General or the Deputy Attorney General,

5. In a case in which a non-prosecution agreement is reached in
return for a person’s cooperation, she attorney for the government
should ensure that the case file contains a memorandom or other
wiitten record sefting forth the terms of the agreement. The
memorandum or record should be signed or initialed by the pesson
with whom the agreement is made or his attorney, and a copy should
be forwarded to the Witness Records Unit of the Criminal Division,

Comment

The provisions of this section are intended to serve two purposes,
First, it is important to have a written record in the event that
questions arise concerning the nature or scope of the agreement.
Such questions are certain to arise during cross-examination of the
witness, particularly if the existence of the apgreement has been
disclosed to defense counsel pursuant to the requirements of Brady
v. Maryland, 373 U.S. 83 (1965) and Giglio v. United States, 405
U.S. 150 {1972). The cxact terms of the agreement may also become
relevant if the government attempts to prosecute the witness for
some offense in the future. Second, such a record will facilitate
identification by government attorncys (in the course of weighing
luture agrcements not to prosecute, plea agreements, pre-trial
diversion, and other discretionary actions) of persons whom the
goverminent has agreed not to prosecure.

The principal requirements of the written record arc that it be
sufficiently detailed that it leaves no doubt as to the obligations of
the parties to the agreement, and that it be signed or initialed by the
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person with whom the agreement is made and his attoeney, or at
least by one of them. )

A copy of each non-prosecution agreemeiit should be sent to the
Criminal Division’s Witness Records Unit. The Witness Records Unit
will then be able to identify persons who have been the subject of
such agreements, as wefl as to provide federal prosecutors, on
request, with copies of the types of agreements used in the past.
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PART G. PARTICIPATING IN SENTENCING

1. During the sentencing phase of a federal criminal case, and the
initial parole hearing phase, the attorney for the government should
assist the sentencing court and the Parole Commission by:

(a) attempting to ensure that the relevant facts are brought to
their attention fully and accurately; and

(b) making sentencing and parole release recommendations in
appropriate cases.

Comment

Senteneing in federal criminal cases is primarify the function and
responsibility of the court. This deoes not mean, however, that the
prosecutor’s responsibility in connection with a criminal case ceases
upon the zeturn of a guilty verdict or the entry of a guilty plea; to
the contrary, the attorney for the govermment has a continuing
obiigation to assist the court in its determination of the sentence to
be imposed and to aid the Parcle Commission in its determination of
a release date for a prisoner within its jurisdiction. In discharging these
duties, the attorney lor the government should, as provided in
paragraphs 2 and 6 below, endeavor to ensure the accuracy and
comipleteness of the information upon which the sentencing and
release decisions will be based. In addition, as provided in paragraphs
3 and 6 below, in appropriate cases the prosecutor should offer
recommendations with respect to the sentence to be imposed and
with respect to the granting of parole.

2. In order to ensure ihat the relevant facts are brought to the
attention of the sentencing court fully and accurately, the atterney
for the government should:

(a) cooperate with the Probation Service in its preparation of
the presentence investigation report;

(b) review material in The presentence investigation report that
is disclosed by the court to the defendant or his attorney;

{c} make a factual presentation to the court when:

(i) sentence is imposed without a presentence investigation
and report;
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(ii) it 15 necessary to supplement or correct the presentence
investigation report; 7

{iii) it is necessary in light of the defenze presentation to the
court; ok )

(iv) it is requested by the court; and

(d} be prepared to substantiate significant factva} allegations
disputed by the defense.

Comment

{a} Cooperation with Probation Service—To begin with, if
sentence is to be imposed folowing a presentence invesfigation and
report, the prosccutor shouldé cooperate with the Probation Service
in its preparation of the presentence report for the court. Under Rule
32(c)(2), F.R.Cr.P., the report should contain “any eriminal record
of the defendant and such information about his a_um-mnn.a:mmnr his
financial condition and the circumstances affecting his behavior as
may be helplul in imposing sentence or in granting probation or in
the correctional treatment of the defendant, and puch other
information as may be required by the court.”” While much of this
information may be available to the Probation Service from sources
other than the government, some of it may be obtainablé only from
prosecutorial or invesligative liles to which probation offjcers do not
have access. For this reason, it is important that the attorney for the
government respord promptly to Probation Service requests by
providing the requested information whenever possible. The attorney
for the government should also recognize the occasional desirability
of volunteering information to the Probation Service; especially in a
district where the Probation Office is overburdened, this may be the
best way to ensure that important facts about the defendgnt come to
its attention. In addition, the prosecutor should be partigularly alert
to the need to volunteer relevant information to ths Probation
Service in complex cases, since it cannot be expected that probation
officers will obfain a full understanding of the facts of such cases
simply by questioning the prosecutor or examining his filgs.

The relevant information can be communicated orglly, or by
making portions of the case file available to the probatioy officer, or
by submitting a sentencing memorandam or other written presenta-
tion for inclusion in the presentence report. Whatever method he
uses, however, the attorney for the government should bgar in mind
that since portions of the report may be shown to the dgfendant or
defense counsel, care should be taken to prevent disclpsures that
might be harmlul to law enlorcement interests. '
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{b) Review of presentence report—Rule 32(c}3)A), F.R.Cr.P.,
requires the court, upon request, to permit the defendant or his
counsel to read and comment upon such portions of the presentence
report as do not reveal diagnostic opinion, confidential sources of
information, or information which if disclosed might result in harm
to the defendant or others. Pursuant to section (€)(3)C) of the Rule,
any material disclosed to the defendant or his counsel must also be
disclosed to the attorney for the government. Consequently, if the
defense inspects portions of the presentence report, the attorney for
the government should not forego his opportunity to examine the
same material. Such examination may reveal factveal inacouracies in,
or omissions from, the repert that should be corrected. And even if
neo inaccuracies or omissions appear, such an examination will enable
the attorney for the government to assess the validity of any
comments made by the defense and, under Rufe 32(a)({), F.R.CL.P.,
to respond appropriately.

(¢} Factual presentation to court—In addition to assisting the
Probation Service with its presentence investigation and reviewing
the portions of the presentence report disclosed to the defense, the
attorney for the government may find it necessary in some cases to
make a factual presentation directly to the court. Such a presenta-
tion is authorized by Rule 32(2)(1), F.R.Cr.P., which permits the
defendant and his counsel to address the court and states that “*[tihe
attorney for the government shall have an equivalent opportunity to
speak to the court.” It has been suggested that Failure to permit the
government to address the court after the defense presentation may
necessitate a remand for resentencing in order to afford the
government its opportunity to speak to the court. See United States
v. fackson, 563 F.2d 1145, 1148 {4th Cir. 1977).

The need to address the court concerning the facts relevant to
senfencing may arise in four situations: (1) when scatence is imposed
without a presentence investigation and report; (2) when necessary
to correct or supplement the presentence report; {3) when necessary
in light of the defense prescatation te the court; and {4) when
requested by the court.

{i) Furnishing information in absence of presentence repori—
Ruie 32(ci(1), F.R.Cr.P., authorizes the impesition of sentence
without a presentence investigation and report, if the defendant
consents or if the court finds that the record contains sufficient
information to permit the meaningful exercise ot sentencing discre-
tien, Imposition of sentence pussuant to this provision usually occurs
whent the defendant has been found guilty by the court after a
non-jury trial, when the case is relatively simple and straightforward,
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when the defendant has taken the stand and has been cross-
examined, and when it is the court’s intention not to impose a prison
sentence. In such cases, and any others in which senfence is to be
imposed without benefit of a presentence investigation and report
(such as where a report on the defendant has recently been prepared
in connection with another case), it may be ﬁun._nﬂ_m...mw. important
that the attorney for the government take advantage of the
opportunity afforded by Rule 32(a)(1} to address the court, since
there will be no later opportunity to correct or supplement the
record. Morcover, even if government counsel is satisfied that all
facts relevant to the sentencing decision are already befpre the court,
he may wish to make a factual presentation for the record that
makes clear the government's view of the defendant, the offense, or
bath. .
{il) Correcting or supplementing presentencg report—As
noted above, whenever portions of the presentence repprt are shown
to the defense, the attormey for the government should take
advantage of his opportunity to examine ihe same material. If he
discovers any significant inaccuracies or omissions, he should bring
them to the court’s attention at the sentencing hearing, together with
the correct or complete information. -

[iii) Responding to defense asserfions—Having read the pre-
senience report prior te the sentencing hearing, the defendant or his
attorney may dispute specific factual statements made therein. More
likely, without directly challenging the accuracy of the report, the
defense presentalion at the hearing may omit Bwn?snn to the
derogatory information in the report, while stressing any favorable
information and drawing all inferences beneficial to the defendand.
Some depree of sclectivity in the defense presentation js probably to
be expected, and will be recognized by the court. There may be
instances, howewver, in which the defense Enmaaﬁmcu. if not
challenged, will leave the court with a view of the defendant or of
the offense significantly different from that appearing in the
presentence report. IF this appears to be a possibility, the attorney
for the government should respond by correcting factuat erros in the
defense presentation, pointing out facts and 5?3:....@.... ignored by
the defense, and generally reinforcing the objective- view of the
defendant and his offense expressed in the presentence report,

(iv) Responding to court’s requesis—There may be occasicns
when the court will yequest specific information from government
counsel at the sentencing learing (as opposed to asking penerally
whether the goversment wishes to be heard), When thjs occurs, the
attorney for the government should, of course, fumish jhe requested
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information if it is readily available and no prejudice to law
enforcement interests is likely to result from its disclosure.

() Substantiation of disputed facis—In addition to providing the
court with relevant factual material at the sentencing hearing when
necessary, the attorney for the government should be prepared to
substantiate significant factual allegations disputed by the defense.
“This can be done by making the source of the informatien available
for crass-examination or, if there is good cause for nendisclosure of
his identity, by presenting the information as hearsay and providing
other guarantees of its reliability, such as corroborating testintony by
otiiers. See United Staies v. Fatico, 579 F2d 707, 713 (2d Cir.
1978).

3. The attorney for the govexnment should make a recommendation
with respect to the sentence to be imposed when:

(a} the terms of a plea agreement require him to do so; or
(b} the public interest wamants an expression of the govern-
ment’s view concerning fhe appropriste sentence.

Comment

Paragraph 3 describes two situations in which an attorney for the
government should make a recommendation with respect to the

sentence to be imposed: when the terms of a plea agreement require
him to do so, and when the public interest warrants an expression of
the government’s view concerning the appropriate sentence. The
phrase “make a recommendation with respect to the sentence 1o be
imposed” is intended to cover tacit recommendations {i.e., agrecing
to the defendant’s request or not opposing the defendant’s request)
as well as explicit recommendations for a specific type of sentence
(e.g., probation, a fine, incarceration); for imposition of sentcrce
under a specific statute {e.g., the Youth Corrections Act, 18 U.S.C.
5005 et seq., or the Narcotic Addict Rehabilitation Act, 18 U.S.C.
4251 ef seq.); for a specific condition of probation, a specific fine, or
a specific term of imprisonment; and for concurrent or consecutive
sentences.

The attorney for the government should be guided by the
circumsiances of the case and the wishes of the court conceming the
manner and form in which sentencing recommendations aze made, If
the government’s position with respect to the sentence to be imposed
is related to a plea agreement with the defendant, that position must
be made known to the court at the time the plea is entered. In other
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situations, the government’s position might be conveyed to the
probation oificer, orally or in writing, during the presentence
investigation; to the court in the form of a sentencing memorandum
filed in advance of the sentencing hearing; or to the coyst orally at
the time of the hearing. ’

(a) Recommendations required by plea agrcement—Rule 11{e)(1),
F.R.Cr.F., authorizing plca ncgotiations, implicitly w.n:a:m the
prosecutor, pursuant to a plea agreement, to make ‘a sentence
recommendation, agree not to oppose the defendant’s request for a
specific sentence, or agree that a speciflic sentence is the appropriate
disposition of the case. If the prosecutor has entered into a plea
agreement calling for the government to take 4 oertain pysition with
respect to the sentence to be imposed, and the defendant has entered
a guilty plea in accordance with the terins of the agreement, the
prosecutor must perform his part of the bargain or risk having the
plea invalidated. See Machibroda v. United States, 368 U.5. 487, 493
(1962 ); Santobello v. United States, 404 1.S. 257, 262 (1971).

(b) Recommendafions waranted by the public intgrest—From
time to time, unusual cases may arise in which the public interest
warrants an expression of the government’s view congerning the
appropriate sentence, irrespective of the absence of a pleg agreement.
In some such cases, the court may invite or request a recommenda-
tion by the prosccutor, while in others the court may not wish to
have a sentencing recommendation from the governmept. In either
event, whether the public interest requires an expresgion of the
government's view concerning the appropriate sentence in a particu-
lur case is a matter to be determined with care, preferably alter
consultaiion between the prosecutor handling the cgse and his
supervisor—the United States Atorney or a m:wn,imamw Assistant
United States Attorney, or the responsible Assistant Attorney
General or his designee.

In considering the public interest question, the prosceutor should
bear in mind the attitude of the court towards sentencing recommen-
dations by the povernment, and should weigh the desirability of
muintaining a clear scparation of judicial and prosecutorial respotsi-
bilities against the likely consequences of making no recommenda-
tion. If he has good reason to anticipate the imposition of a sanction
that would be unfair to the defendant or inadeguate jn terms of
.monmm-w.m needs, he may conclude that it would be :._ the public
interest to attempt to avert such an outcome by offering & sentencing
recommendation. For example, if the case is one in which the
impasition of a term of imprisonmment plainly would be inappropri-
ate, and the court has requested the pgovernment’s view, the
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prosecutor should not hesitate to recommend or agree to the
imposition of probation. On the other hand, if the responsible
government attomey believes that a term of imprisonment is plainly
warranted and that, under all the circunstances the public interest
would be served by his making 2 recommendation to that effect, he
should make such a recommendation even though the court has not
invited or requested him to do so. Recopnizing, howcver, that the
primary responsibility for sentencing lies with the judiciaty, govern-
ment attomeys should avoid routinely taking positions with respect
to sentencing, reserving their recommendations instead for those
unusual cases in which the public interest warrants an expression of
the government’s view.

[n connection with sentencing recommendations, the prosecutor
should also bear in mind the potential value in some cases of the
imposition of innovative conditions of probation. For example, ina
case in which a sentencing recommendation would be appropriate
and in which it can be anticipated that a term of probation will be
imposed, the responsible government attomey may conclude that it
would be appropriate to recommend, as a specific condition of
probation, that the defendant make full restitution lor actual damage
or loss caused by the offense of which he was convicted, that he
participate in community service activities, or that he desist from
engaging in a particular type of business.

4. In nnﬁ.::m:m_.w what recommendation to make with respect to the
sentence to be imposed, the attorney for the government should
weigh all relevant considerations, including:

(g) the seriousness of the defendant’s conduct;

(b} the defendant’s background and personal circumstances;

(c}) the purpose or purposes of sentencing applicable ¢t the
case; and

(d) the extent to which a particular sentence would serve such

PUTPOSE Or purposes.
Comment

When a sentencing recommendation is to be made by the
government—whether as part of a plea agreement or as otherwise
warranted in the public interest—the recommendation should reflect
the best judgment of the prosccutor as to what would constitute an
appropriate sentence under all the circumstances of the case. In
making this judgment, the attorney for the government should
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consider any [actors that he believes to be relevant, with particular
cmphasis on the four considerations specifically set forth in
paragraph 4: the scriousness of the defendant’s conduct; the
defendant’s background and persenal circumstances; the purpose or
purposes of sentencing applicable to the particular tase; and the
extent to which a particular sentence would serve sugh purpose or
purposes. In this connection, the prosecutor should bear in mind
that, by offering a recomnmendation, he shares with- the court the
responsibility for avoiding unwarranted sentence disparities among
defendants with similar backgrounds who have been found guikiy of
similar conduct. .

{a) Seriousness of defendant’s conduct—The seripusness of the
defendant’s conduct should be assessed not oniy with reference to
the type of crime committed and the penalty provided for the
offense in the abstract, but also in tenns of factoss peculiar to the
commission of the offense in the particular case. Among such factors
might be circumstances attending the commission of the offense that
aggravate or mitigate its seriousness, such as: the ape of fhe victim; the
number of victims; the defendant’s motivation and culpability; the
nature and degree of harm caused or thrcatencd by the offense,
including the reparability or irreparability of any na:&mn caused; the
extent to which the defendant profited from the on?w._mﬂ the degree
to which the offense involved a breach of special trust, particularly
public irust; the complicity of the victim; and phblic concemn
generated by the offense.

(b} Defendant’s background and personal cirgumstances—In
formulating a sentence recommendation, the attgrmey for the
government should always consider the defendant’s crjminal history,
the degree of his dependence or criminal activity for a livelihood,
and his timely cooperation in the investigation or prosccution of
others. Beyond these factors, it may also be approprigte to consider
the defendant’s age, education, mental and physjcal condition
(including drug dependence}, vocational skills, emplayment record,
family ties and responsibilities, roots in the community, remorse or
contrition, and willingness to asswme responsibility fqr his conduct.

{c}) Applicable sentencing purposes—The attorney for the gov-
ernment should consider the sericusness of the defendant’s conduct,
and his background and personal circumstances, in the light of the
four purpeses or objectives of the imposition of crimjnat sanctions:
(1) to deter the defendant and others from commitiing crime; (2) to
protect the public from further offenses by the defendant; (3} to
assure just pupishment for the defendant's condugt; and (4)to
promote the correction and rehabilitation of the defendant. The
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attorney for the government should recognize that not all of these
objectives may be relevant in every casc and that, for a particular
offense committed by a particular offender, one of the purposes, or a
combination of purposes, may be of overriding importance. For
example, in the case of a young first offender who commits a
non-viclent offense, the primary or sole purpose of sentencing might
be rehabilitation. On the other hand, the primary purpose of
sentencing a repeat violent offender might be to protect the public,
and the perpetrator of a massive fraud might be sentenced primarily
to deter others from engaging in similar conduct.

(d} Relationship between sentence and purpose of sentencing—
Having in mind the purpose or purposes sought to be achicved by
sentencing in a particular case, the attorney for the government
should consider the available sentencing alternatives in terms of the
extent to which they are likely to serve such purpose or purposes.
For cxample, if the prosecutor believes that the primary objective of
the sentence should be to encourage the rehabilitation of the
defendant, he may conclude that a term of imprisonment would not
be appropriate. If, on the other hand, the primary purpose of the
sentence is to incapacitate the defendant from committing additional
crimes, then a substantial term of imprisonment might be warrauted.
And, in a case involving ncither the need for rchabilitation nor for
protection ol the public from further criminal acts by the defendant,
the objectives of deterrence and just punishment might best be
achieved by a substaatial fine, with or without a short period of
imprisonment.

5. The attorney for the government should disclose to defense
counsel, reasonably in advance of the sentencing hearing, any faciual
material not reflected in the presentence invesligation report that he
intends to bring to the attention of the court.

Comment

Due process requires that the sentence in a criminal case be based
on accurate information. See, e.p., Moore v. United States, 571 F.2d
179, 182-184 (3nd Cir. 1978). Accordingly, the defense should have
access to all material relied upon by the sentencing judge, including
memoranda from the prosecution (to the extent that considerations
of informant safety permit), as well as sufficient time to review such
material and an opportunity to present any refutation that can be
mustered. See, e.g., United States v. Perrvi, 513 F.2d 572, 575 (9th
Cir. 1975); United States v, Rosner, 485 F.2d 1213, 1229-30 (24 Cir.
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1973), cert. denied, 417 U.S. 950 (1974); United Sigtes v, Robin,
545 F.2d 775 (2d Cir. 1976). Paragraph 35 is intended to lacilitate
satisfaction of these requirements by providing the defendant with
notice of infermation not contained in the presentence report that
the government plans to bring to the attestion of {he sentencing
court.

6. [f the sentence imposed includes a2 term of confinement that
subjects the defendant to the jurisdiction of the —‘..Eo_n Commission,
the attorney for the government should:

(a} forward to the Comaission information necesgsary te ensure
the proper application of the Commission’s parple guidelines;
and

(b) make a recommendation with respect fo pargle if required
to do so by the terms of a plea agreement, of if there exist
particufarly aggravating or mitigating circsmstances that
Justify a period of confinement different n.ca— that recom-
mended in the parole guidelines.

Comment

The Parole Commission has authority to set relgase dates for
federal prisoners who bave been sentenced to a termy of imprison-
ment for more than one year or who have been incarcerated pursuant
to the Marcotic Addict Rehabilitation Act (I8 U.5.C.'4251 el seq.)
or the Youth Corrections Act (18 US.C. 5005 et seq.) The
Commission’s determination in a particular case js made with
reference to parole guidelines that ““indicate the ..._E.B?“.Q range of
time to be scrved before release for various combinations of offense
(severity) and offender (parole prognosis) characteristips.” 28 C.F.R.
2.20(b}.

The information necessary to determine a prisoner’s offense and
offender charicteristics may be aviiilable to the Commission threugh
the presentence report. In some cases there may be o presentence
report, however, In other cases the report may not reflect all
the facts about the offcnder or the offense that fhe prosecutor
believes are necessary to the informed application pf the Parole
Commissien’s guideiines. For example, the report myy not contain
an adequate description of the defendant’s cooperation with the
government, or it may omit information relating to charges that have
been or will be dropped as part of a plea agrecment. ._,.,__n-n may also
be cases in which the attorney for the government goes not have
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access to the presenience report and, consequently, cannot judge its
adequacy in terms of the Parcle Commission’s requirements. More-
over, the prosecutor should bear in mind that the Parole Commission
will not know what took place at the sentencing hearing unless one
of the parties provides it with a transcript of the proceedings.
Finally, if the delendant is released on bail pending appeal, the
attorney for the government should bear in mind the possibility that
the defendant’s postsentence conduct may be pertirent to the
Parole Commission’s determination, .

To ensure that the Parole Commission has all the information it
needs, the attorney for the government should forward to the Chief
Executive Officer of the institution to which the defendant will be
committed U.S.A. Form 792 (*Report on Convicted Prisoner™),
setting forth such information as he believes is necessary to ensure
the proper application of the parole guidelines (see U.S. Attorney’s
Manual, 9-34.220, 9-34.221). The Form 792 submission should be
made promptly after the sentencing hearing, and may be supple-
mented thereafter if necessary, since the Commission’s initial parole
determination ordinarily will be made within a short time after the
defendant’s incarceration.

In supplying information to the Parole Commission, the prosecu-
tor should bear in mind that the Commission, like the sentencing
judge, is permitted to consider unadjudicated charges in assessing the
seriousness of an individual's criminal behavior. Bilfiteri v. United
States Booard of Parole, 541 F.24 938, 944945 (2d Cir. 1976).
Accordingly, the information supplied need not be related solely to
the offense or offenses for which the persen was convicted, but
should reflect the Mull range and sericusness of the cenduct that
could have been charged and proved. On the other hand, Cowunission
regulations require that the information it considers meet “a
threshold test of reliability.” 44 Fed. Reg. 1269293 (March 8,
1979). Thus, the some standard should be applied to Form 792
submissions as is applied to factual presentations at judicial sen-
tencing hearings and, with respect to contested facts, these should be
included a summary of corrcborating infermation sufficient to -
overcome a denial by the prisoner.

Recommendations by the prosecutor concerning parole should be
made when, as a part of a plea agrecment, the prosecutor has agreed
to make a recommendation, or when the prosecutor concludes,
preferably affer consultation with his supervisor, that the period of
confinement recommended in the parole guidelines would be
inappropriate in light of particularly aggravating or mitigating
circumstances of the case. Jn the latter situation, the recommenda-
tion should be accompanied by a statement of the aggravating or
mitigating citcumstances and, if the severity rating of the criminal
conduct involved is at issue, should specify the severity rating that
the prosecutor believes to be applicable. ¥ _..._..\__w
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Office of the Attarney General
Washingtan, B, ¢. 20530

July 28, 2003

TO: All Federal Prosecutors \

FROM: John Ashcroft
Attorney General

_ SUBjECT: Department Policies and Procedures Concerning Sentencing Recommendations
and Sentencing Appeals :

L INTRODUCTION

Earlier this year, the President signed into law the PROTECT Act, a landmark piece of
legislation that comprehensively strengthens the Government’s ability to prevent, investigate,
prosecute, and punish violent crimes committed against children. Pub. L. No. 108-21, 117 Stat.
650 (2003). The PROTECT Act also contains an important amendment, sponsored by
Representative Feeney and supported by the Department of Justice, that enacts several key
reforms designed to ensure that the Sentencing Guidelines would be more faithfully and
consistently enforced, thereby achieving the consistency and predictability that Congress sought
in the Sentencing Reform Act (which established the Guidelines System). See id., § 401.
Specifically, the legislation includes a number of reforms designed to reduce the number of
“downward departures” from the Sentencing Guidelines, and it further instructs the Sentencing
Commission to adopt additional measures “to ensure that the incidence of downward departures
[is] substantially reduced.” Id., § 401(m)(2)(A). In our constitutional democracy, these
fundamental policy choices as to the range of permissible sentences are ultimately for the
Congress to make. As Chief Justice Rehnquist recently remarked:

It is well settled that not only the definition of what acts shall be criminal, but the
prescription of what sentence or range of sentences shall be imposed on those
found guilty of such acts, is a legislative function — in the federal system, it is for
Congress. Congress has recently indicated rather strongly, by the Feeney '
Amendment, that it believes there have been too many downward departures from
the Sentencing Guidelines. It has taken steps to reduce that number. Sucha
decision is for Congress, just as the enactment of the Sentencing Guidelines
nearly twenty years ago was.

" Remarks of the Chief Justice, Federal Judges Association Board of Directors Meeting (May 5,
2003), available at <http://www.supremecourtus.gov/publicinfo/speeches/sp_05-05-03.html>.




Because it is a party to every federal sentencing proceeding, the Justice Department has a
duty to ensure that its future actions fully support the important reforms enacted by the
PROTECT Act. Few things that the Department does are more important than the hard work
tirelessly performed by its prosecutors, and the Department is presently undertaking a careful
review of its overall policies in this vital area. However, in light of the recent passage of the
PROTECT Act and its focus on sentencing practices, it is appropriate at this time to provide
clear guidance that specifically addresses the Department s policies with respect to sentencing
recommendations and sentencing appeals.

II. DEPARTMENT POLICIES AND PROCEDURES CONCERNING SENTENCING
< RECOMMENDATIONS AND APPEALS
'

The Sentencing Reform Act’s key purposes were to “provide certainty and fairness in
meeting the purposes of sentencing,” and to “avoid[] unwarranted sentencing disparities among
defendants with similar records who have been found guilty of similar criminal conduct.” 28
U.S.C. § 991(b)(1)(B). The recent passage of the PROTECT Act strongly. reaffirms Congress’
commitment to these goals. In order to fulfill these purposes;~all Department attorneys must
adhere to the following policies and procedures with respect to seéntencing recommendations,
sentencing hearings, and sentencing appeals.

A, The Department’s actions with respect to sentencings must in all
respects be supported by the facts and the law.

Department of Justice policy requires honesty in sentencing, both with respect to the facts
and the law. Accordingly, prosecutors’ actions and recommendations with respect to
sentencings must in all respects be consistent with the relevant facts and the applicable law.
Several requirements follow from this general principle.

1. The sentencing recommendations of the Department must be
supported by the facts and the law.

Department attorneys must ensure that the Sentencing Guidelines are applied as Congress
and the Sentencing Commission intended them to be applied, regardless of whether an individual
prosecutor agrees with that policy decision. Any sentencing recommendation made by the

"United States in a particular case must honestly reflect the totality and seriousness of the
defendant’s conduct and must be fully consistent with the Guidelines and applicable statutes and
with the readily provable facts about the defendant’s history and conduct.

Accordingly, if readily provable facts are relevant to calculations under the Sentencing
Guidelines, the prosecutor must disclose them to the court, including the Probation Office. Thus,
for example, a prosecutor may not fail to bring readily provable facts about relevant conduct to
the court’s attention (e.g., additional drug amounts or fraud losses). Concealment of such facts
from the court imperils a cardinal principle of the Guidelines: that sentences are in large measure
based upon the “real offense” instead of the “charge offense.” ‘See U.S.S.G. Ch. 1, Pt. A, { 4(a).
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Similarly, in negotiating plea agreements that address sentencing issues, federal
prosecutors may not “fact bargain,” or be party to any plea agreement that results in the
sentencing court having less than a full understanding of all readily provable facts relevant to
sentencing. Nor may prosecutors reach agreements about Sentencing Guidelines factors that are
not fully consistent with the readily provable facts. For example, a prosecutor may not agree to a
reduction for role in the offense that is not consistent with the readily provable facts about a
defendant’s actual role. Likewise, if the United States agrees to make a non-binding
recommendation for a particular sentence under Rule 11(c)(1)(B), or if the agreement is for a
specific sentence under Rule 11(c)(1)(C), the agreement must not vitiate relevant provisions of

the Sentencing Guidelines.

Prosecutors should be thoroughly familiar with how the relevant statutes and Guidelines
apply to their cases. In particular, prosecutors must not recommend downward departures unless
they are fully consistent with the Sentencing Reform Act, the PROTECT Act, and the applicable
provisions of the Guidelines Manual. Section 5K1.1 of the Sentencing Guidelines specifically
provides that, upon motion by the Government stating that the defendant has provided
substantial assistance in the investigation or prosecution of another person, a court may depart
from the guideline range, and § 401(m)(2)(B) of the PROTECT Act specifically recognizes the
importance of downward depattures pursuant to authorized “early disposition” or “fast-track”
programs. Other than these two situations, however, Government acquiescence in a downward
- departure should be, as the Guidelines Manual itself suggests, a “rare occurenc[e].” See

U.S.S.G, Ch. 1, Pt. A, 1 (4)(b).

2. Department attorneys must oppose sentencing adjustments that
are not supported by the facts and the law.

Department attorneys also have an affirmative obligation to oppose any sentencing
adjustments, including downward departures, that are not supported by the facts and the law.
This obligation extends to all such improper adjustments, whether requested by the defendant or
made sua sponte by the court. In particular, downward departures or other adjustments that
would violate the specific restrictions of the PROTECT Act should be vigorously opposed.

In any case in which a sentencing adjustment, including a downward departure, is not
supported by the facts and the law, Department attorneys must take all steps necessary to ensure
that the district court record is sufficient to permit the possibility of an appeal with respect to the
improper adjustment. Moreover, prosecutors must not enter into plea agreements that waive the
Government’s right to object to adjustments that are not supported by the facts and the law. For
example, a prosecutor may not enter into a plea agreement that binds the Government to “stand
silent” with respect to a defendant’s request for a particular adjustment, unless the prosecutor
determines in good faith that the adjustment is supported by the facts and the law.




B. Reporting and appeal of adverse sentencing decisions.

In the sentencing reform provisions of the PROTECT Act, Congress reaffirmed its
commitment to the principles underlying the Sentencing Reform Act of 1984, including the goal
of reducing unwarranted disparities in sentencing among similarly situated defendants. To
promote uniformity in sentencing across various districts, Congress provided for de novo
appellate review of decisions to depart from the Sentencing Guidelines, and restricted departure
authority in several additional respects. The Department of Justice has a responsibility to litigate
vigorously in the district courts, and to pursue appeals in appropriate cases, so as to ensure that
the policies of the Sentencing Reform Act and the PROTECT Act are faithfully implemented.
<

! Accordingly, Department attorneys must adhere to the following policies and procedures
with respect to adverse sentencing decisions:

First, Department attorneys must promptly notify the appropriate division at the
Department of Justice in Washington (“Main Justice™), as specified in the.United States
Attorneys’ Manual (“USAM?”), concerning any adverse senténcing decision that meets the
objective criteria set forth in § 9-2.170(B) of the USAM. In order to delineate such objective
criteria, I am directing that, effective immediately, § 9-2.170(B) is amended as described in the
attached Appendix to this memorandum. Such criteria may be amended only in accordance with
§ 1-1.600 of the USAM.

Second, Department attorneys must diligently comply with the procedures set forth in the
USAM with respect to the pursuit and conduct of appeals. See, e.g., USAM Title 2; USAM
§ 9-2.170. In particular, when a Government appeal is under consideration, the Government’s
right to appeal should be protected by the filing of a timely notice of appeal.

Third, upon notification of an adverse decision described in § 9-2.170(B), the appropriate
division at Main Justice should carefully review the decision to determine whether an appeal
would be appropriate and meritorious. If the appropriate division or the United States attorney
recommends an appeal, the Solicitor General’s Office should carefully review the decision and
determine whether an appeal would be appropriate and meritorious.

Fourth, if an appeal is authorized by the Solicitor General of an adverse decision -
described in § 9-2.170(B), Department attorneys should vigorously and professionally pursue the
appeal.

nl. CONCLUSION

The Department of Justice has a solemn obligation to ensure that the laws concerning
criminal sentencing are faithfully, fairly, and consistently enforced. The public in general and
crime victims in particular rightly expect that the penalties established by law for specific crimes
will be sought and imposed by those who serve in the criminal justice system.




CC:

The Deputy Attorney General

The Associate Attorney General

The Solicitor General

The Acting Assistant Attorney General, Criminal Division

The Assistant Attorney General, Antitrust Division

The Acting Assistant Attorney General, Civil Rights Division

The Assistant Attorney General, Environment and Natural Resources Division
The Assistant Attorney General, Tax Division

The Assistant Attorney General, Civil Division




APPENDIX

AMENDMENT TO § 9-2.170(B) OF THE U.S. ATTORNEYS’ MANUAL

(Effective July 28, 2003)

Effective July 28, 2003, section 9-2.170(B) of the United States Attorneys® Manual is amended
by striking the last two sentences of the first paragraph (“USAOQOs need only report adverse

district court Sentencing Guidelines decisions if they wish to obtain authorization to appeal that
decision. Other adverse sentencing decisions should be reported.”) and inserting the following:

<

USAOs must report the following categories of adverse sentencing decisions to the
Appellate Section of the Criminal Division or other appropriate division as soon as
possible, but in no event later than 14 days of judgment. This requirement only applies to
adverse decisions, i.e., decisions made over the objection of the Government. The
categories of adverse decisions required to be reported are as follows:

)

(2)

-3

Departures that change the “Zone” in the Serttencing Table: An adverse decision
- must be reported if the following three criteria are'met:

(a) the court departed downward on any ground;

(b) the departure reduces the sentencing range from Zone Cor D to a
lower zone; and

(c) no term of imprisonment was imposed.

Departures based on criminal history: An adverse decision must be reported if
the following three criteria are met:

(a) the court departed downward on the ground that the defendant’s
criminal history category over-represents the seriousness of the
defendant’s criminal history, see U.S.S.G. § 4A1.3;

(b) the Government asserted that no such departure was justified on the
facts of the case at all, ¢f. 18 U.S.C. § 3742(e)(3)(B)(iii) (thus triggering
the de novo appellate review provisions of the PROTECT Act); and

. (¢) the extent of the departure was two or more criminal history categories

or the equivalent.

Departures based on “discouraged” or “unmentioned” factors: An adverse
decision must be reported if the following four criteria are met:

(a) the court departed downward based on a discouraged factor, see, e.g.,
U.S.S.G. Ch. §, Pt. H, a factor not mentioned in the Guidelines, or a
combination of factors where no single factor justifies departure;

(b) the basis for departure constitutes an “impermissible” ground as
defined in 18 U.S.C. § 3742(j)(2) (and is therefore subject to de novo
review under the PROTECT Act);

(c) the offense level prior to departure was 16 levels or more; and

(d) the extent of the departure was three or more offense levels.
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Departures in child victim and sexual abuse cases: An adverse decision must be
reported if the following two criteria are met:
(a) the court departed downward on any ground; and
(b) the case is one in which the sentencing of the offense of conviction is
governed by 18 U.S.C. § 3553(b)(2), as amended by the PROTECT Act
(i.e., “an offense under section 1201 involving a minor victim, an offense
under section 1591, or an offense under chapter 71, 1094, 110, or 1177).

lllegal adjustments for “acceptance of responsibility”: An adverse decision must
be reported if the following two criteria are met:
(a) the court granted a three-level downward adjustment for acceptance of
responsibility; and
(b) the Government did not move for the third level of the adjustment. See
U.S.S.G. § 3E1.1(b), as amended by the PROTECT Act.

Departures on remand: An adverse decision must be reported if the following

two criteria are met: 7
(a) the court imposed the sentence on remand from the court of appeals;

and
(b) the sentence does not comply with the PROTECT Act’s requirements

for sentencing after remand. See 18 U.S.C. § 3742(g).

Recurring illegal departures: An adverse decision must be reported if the

following two criteria are met:
(a) the court improperly departed downward in a manner that is not

otherwise required to be reported; and
(b) the basis for departure has become prevalent in the district or with a

particular judge.

Sentences below statutory minimum: Any decision in which the court imposed a
sentence that is illegally below the statutory minimum must be reported.

Any other case for which authority to appeal is sought. The USAO must report

any other adverse sentencing decision that is not supported by the law and the
facts and that the United States Attorney wishes to appeal.
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Office of the Attornep General
Washington, B. €. 20530
September 22, 2003

TO: All United States Attorneys
FROM:  John Ashcro M’
Attorney Gen

SUBIJECT: Department Principles for Implementing an Expedited Disposition or “Fast-
Track” Prosecution Program in a District

Section 401(m)(2)(B) of the 2003 Prosecutorial Remedies and Other Tools to end the
Exploitation of Children Today Act (“PROTECT Act”) instructs the Sentencing Commission to
promulgate, by October 27, 2003, a policy statement authorizing a downward departure of not
more than 4 levels “pursuant to an early disposition program authorized by the Attorney General
and the United States Attorney.” Pub. L. No. 108-21, § 401(m)(2)(B), 117 Stat. 650, 675 (2003).
Although the PROTECT Act requirement of Attorney General authorization only applies by its
terms to fast-track programs that rely on downward departures, the Memorandum I have issued
on “Department Policy Concerning Charging Criminal Offenses, Disposition of Charges, and
Sentencing” likewise requires Attorney General approval for any “fast-track” program that relies
upon “charge bargaining” — i.e., a program whereby the Government agrees to charge less than
the most serious, readily provable offense. This memorandum sets forth the general criteria that
must be satisfied in order to obtain Attorney General authorization for “fast-track” programs and
the procedures by which U.S. Attorneys may seek such authorization.!

L REQUIRED CRITERIA FOR ATTORNEY GENERAL AUTHORIZATION OF A
“FAST-TRACK” PROGRAM.

Early disposition or “fast-track” programs are based on the premise that a defendant who
promptly agrees to participate in such a program has saved the government significant and scarce
resources that can be used in prosecuting other defendants and has demonstrated an acceptance
of responsibility above and beyond what is already taken into account by the adjustments
contained in U.S.S.G. § 3E1.1. These programs are properly reserved for exceptional
circumstances, such as where the resources of a district would otherwise be significantly strained
by the large volume of a particular category of cases. Such programs are not to be used simply
to avoid the ordinary application of the Guidelines to a particular class of cases.

! The requirement that a fast-track program be approved by the “Attorney General” under the PROTECT
Act or under these Principles may also be satisfied by obtaining the approval of the Deputy Attorney General. See
28 U.S.C. § 510; 28 C.F.R. § 0.15(a).




In order to obtain Attorney General authorization to implement a “fast track” program,
the United States Attorney must submit a proposal that demonstrates that —

(A) (1) the district confronts an exceptionally large number of a specific class of
offenses within the district, and failure to handle such cases on an expedited or
“fast-track” basis would significantly strain prosecutorial and judicial resources
available in the district; or

(2) the district confronts some other exceptional local circumstance with respect
to a specific class of cases that justifies expedited disposition of such cases;

(B) declination of such cases in favor of state prosecution is either unavailable or clearly
unwarranted;

(C) the specific class of cases consists of ones that are highly repetitive and present
substantially similar fact scenarios; and

(D) the cases do not involve an offense that has been designated by the Attorney General
as a “crime of violence.” See 28 C.F.R. § 28.2 (listing offenses designated by the
Attorney General as “crimes of violence” for purposes of the DNA collection provisions
of the USA PATRIOT Act).

These criteria will ensure that “fast-track” programs are implemented only when warranted.
Thus, these criteria specify more clearly the circumstances under which a fast-track program
could properly be implemented based on the high incidence of a particular type of offense within
a district — one of the most commonly cited reasons for justifying fast-track programs.
Paragraph (A)(2), however, does not foreclose the possibility that there may be some other
exceptional local circumstance, other than the high incidence of a particular type of offense, that
could conceivably warrant “fast-track” treatment.

IL REQUIREMENTS GOVERNING UNITED STATES ATTORNEY
IMPLEMENTATION OF FAST-TRACK PROGRAMS.

Once a United States Attorney has obtained authorization from the Attorney General to
implement a fast-track program with respect to a particular specified class of offenses, the United
States Attorney may implement such program in the manner he or she deems appropriate for that
district, provided that the program is otherwise consistent with the law, the Sentencing
Guidelines, and Department regulations and policy. Any such program must include the
following elements: :

A. Expedited disposition. Within a reasonably prompt period after the filing of federal
charges, to be deiermined based on the practice in the district, the Defendant must agree
to plead guilty to an offense covered by the fast-track program.




III.

B. Minimum requirements for “fast-track” plea agreement. The Defendant must enter
into a written plea agreement that includes at least the following terms:

i. The defendant agrees to a factual basis that accurately reflects his or her
offense conduct;

ii. The defendant agrees not to file any of the motions described in Rule 12(b)(3),
Fed. R. Crim. P.

iii. The defendant agrees to waive appeal; and

iv. The defendant agrees to waive the opportunity to challenge his or her
conviction under 28 U.S.C. § 2255, except on the issue of ineffective assistance of

counsel.

C. Additional provisions of plea agreement. In exchange for the above, the attorney for
the Government may agree to move at sentencing for a downward departure from the
adjusted base offense level found by the District Court (after application of the
adjustment for acceptance of responsibility) of a specific number of levels, not to exceed
4 levels. The plea agreement may commit the departure to the discretion of the district
court, or the parties may agree to bind the district court to a specific number of levels, up
to four levels, pursuant to Rule 11(c)(1)(C), Fed. R. Crim. P. A “charge bargaining” fast-
track program should provide for sentencing reductions that are commensurate with the
foregoing. The parties may otherwise agree to the application of the Sentencing
Guidelines consistently with the provisions of the Sentencing Guidelines and Rule 11.

PROCEDURES WITH RESPECT TO IMPLEMENTATION OF FAST-TRACK
PROGRAMS.

Procedures for Attorney General approval. Before implementing a fast-track program, a

district must submit to the Director of the Executive Office for United States Attorneys
(EOUSA), for Attorney General approval, its proposal to implement a fast-track program.
Likewise, any such program in existence on the date of this Memorandum may not be continued
after October 27, 2003, unless a fast-track proposal has been submitted and approved. Any fast-
track proposal must contain the following elements:

A. An identification of the specific category of violations to be covered by the fast-track
program.

B. A detailed explanation of why the criteria described in Section I are satisfied with
respect to such offenses. If the district has previously implemented a fast-track program
for such offenses (i.e., prior to the date of this memorandum), the explanation should
include a detailed discussion of the experience under such program in the district.
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Notice to EOUSA of compliance with additional requirements for fast-track programs.
The district must notify EOUSA of any fast-track programs it adopts. The district must also
identify in the Case Management System any case disposed of pursuant to an approved fast-track
program, so that the number of cases and their dispositions may be determined for reporting or
other statistical purposes.

cc: The Acting Deputy Attorney General
The Associate Attorney General
The Solicitor General
The Assistant Attorney General, Criminal Division
The Director, Executive Office for United States Attorneys






