
Adefendant’s interest in having
claims against it heard in federal
court is often rivaled only by 
a plaintiff ’s interest in maintain-

ing those claims in state court, making 
litigation over removal a hotly contested, high
stakes battle. 

The prevalence and intensity of these 
disputes is fueled by the fact that determining
removability can be a tricky business, particu-
larly where there is no explicit federal claim on
the face of the state court pleading. Whether
federal jurisdiction exists in such cases requires
the courts to “delve into the thicket of an 
oft-visited yet unsettled area of the law.”1

Two recent decisions issued by judges sitting
in the U.S. District Court for the Southern
District of New York venture into this thicket,
addressing, in one case, the removability of a
shareholder derivative action predicated in part
on a false securities filing, and in the other, the
removability of an Article 78 petition alleging
a due process violation under the Fourteenth
Amendment of the U.S. Constitution.

The General Removal Statute

The general removal statute, 28 USC
§1441(a), provides that a defendant may
remove a case to federal court if the plaintiff’s
claims could have been brought there origi-
nally. This provision is generally read in con-
junction with 28 USC §1331, which grants the
federal courts original jurisdiction over actions
“arising under” federal law. In most cases that
are removed under §1441(a), the jurisdictional
basis is relatively clear, because the cause of
action at issue is actually created by federal law.2

However, federal question jurisdiction may
also exist over actions created by state law,
“where the vindication of a right under state
law necessarily turn[s] on some construction of
federal law.”3 The U.S. Supreme Court has
recently explained that in order for such a claim

to “arise under” federal law for removal purpos-
es, the federal issue must not only be “necessar-
ily raise[d]” but must also be “actually disputed
and substantial.”4 In addition, before exercising
removal jurisdiction over this category of cases,
the court must determine that to do so will not
disturb the balance of federal and state judicial
responsibility or the “normal currents of litiga-
tion.” Despite the apparent simplicity of this
formulation, its application is often highly 
complicated, requiring an individualized analy-
sis of the state court pleading as well as the 
particular federal and state interests at stake.
The decisions by Southern District Judges
Victor Marrero and Michael B. Mukasey dis-
cussed below provide some welcome guidance
in this surprisingly murky and unpredictable
area of the law.

• Shareholder Derivative Action Not
Removable. The defendants in Sung v.
Wasserstein,5 sought, unsuccessfully, to remove a
state court shareholder derivative action chal-
lenging the defendants’ conduct in connection
with an initial public offering. The complaint
in that case included claims of breach of fiduci-
ary duty, abuse of control, gross mismanage-
ment, corporate waste, unjust enrichment and
negligence. In opposing the plaintiff’s remand
motion, the defendants argued that the plain-
tiff’s claims, predicated in part on the filing of a
false prospectus, arose under the federal securi-
ties laws for purposes of the removal statute.

Judge Marrero observed that the existing
case law left him without clear or settled
answers as to whether the complaint in this

case was removable. He noted that courts have
reached somewhat contradictory conclusions as
to the role of federal securities laws when ana-
lyzing the removability of state law claims. For
example, in Barbara v. New York Stock
Exchange, Inc.,6 the U.S. Court of Appeals for
the Second Circuit found that the federal issues
involved in a complaint that the New York
Stock Exchange (NYSE) had committed mis-
conduct in disciplinary proceedings it had insti-
tuted against the plaintiff were not substantial
enough to support federal question jurisdiction.
Judge Marrero found that this decision was
“somewhat in conflict” with the Second
Circuit’s more recent decision in D’Alessio v.
New York Stock Exchange, Inc.7 In that case, the
Court of Appeals upheld the removal of state
law tort claims against the NYSE for allegedly
“concocting a phoney interpretation” of federal
securities laws and regulations governing
unlawful trading, finding that the relationship
between the plaintiff and the defendant was
created by federal law and that resolution of his
claims required interpretation of federal law.

Similarly, Judge Marrero also observed that
district courts considering remand motions in
derivative actions arising out of conduct also
giving rise to federal securities litigation had
reached opposite conclusions “seemingly based
not on distinctions in factual circumstances but
on differing applications of the various ‘arising
under’ tests.”8 He was, however, able to distill
from the applicable precedents an approach for
assessing whether the role of federal law in state
created claims is sufficient to sustain removal
jurisdiction: “Even if a right or remedy plaintiff
asserts and claims is grounded on state law, if on
close examination, that cause of action stands
or falls on the application of some federal doc-
trine or law, there is federal question jurisdic-
tion over the claim.”9

The Complaint in ‘Sung’

In applying this formulation to the plain-
tiff’s complaint in Sung, Judge Marrero held
that although the defendants’ filing of an
allegedly false prospectus may have been a
predicate for plaintiff’s breach of fiduciary duty
claim, it is not an “element upon which the
[plaintiff’s] claim stands or falls.” He reasoned
that directors’ duties to their corporations are
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governed by state law, concluding that the fact
that their allegedly misleading statements
“were made in a federally required document
does not change the inquiry whether, standing
alone, they were false or misleading as a 
necessary element of a cause of action under
state law.” He acknowledged that resolution 
of the federal securities issues in plaintiff’s
favor would strengthen his claims, but found
that it would be a “stretch to say that 
resolution of contested federal issues is 
necessary to the adjudication of any claims
found in the complaint.”10 Accordingly, he
granted the plaintiff’s motion to remand the
action to state court.11

Article 78 Proceeding 

A defendant faced with an arguably remov-
able state court action must tread a fine line
between removing the case improperly (and
possibly incurring imposition of the costs and
attorney’s fees of remand litigation12) and
waiting too long to remove, thereby waiving
the right to remove at any later point. The
defendants in Casale v. Metropolitan
Transportation Authority,13 got caught in pre-
cisely this bind, so that their attempt to
remove an action after an amended pleading
added a clearly removable claim was thwarted
by their failure to remove the initial pleading,
where there was a less apparent, yet legally
sufficient basis for removal.

The dispute in Casale arose out of the
Metropolitan Transportation Authority’s
decision to terminate the plaintiff as its
deputy director of security. He initially com-
menced an Article 78 proceeding in New
York State Supreme Court, alleging that the
termination was arbitrary and capricious, in
bad faith and contrary to law, and that in stat-
ing the reasons for that termination, the
defendants had disseminated defamatory
information in violation of the plaintiff ’s
Fourteenth Amendment rights under the
U.S. Constitution. He sought back pay, rein-
statement, and a name-clearing hearing to
“vindicate his Fourteenth Amendment right
not to be deprived of his liberty interest in
order to demonstrate the falsity of the stigma-
tizing charges made by respondents….”
Following a decision by the Second Circuit
holding that a plaintiff who had been denied
a name-clearing hearing could seek compen-
satory damages under 42 USC §1983, the
plaintiff filed an amended petition, creating a
hybrid special proceeding and plenary action
asserting claims for damages under §1983.
Defendants then sought to remove the case to
federal court based on the addition of the
§1983 claim.

Plaintiff sought to remand the action to
state court, arguing that the defendants’ notice
of removal was untimely because it was filed
more than 30 days after their receipt of the
original Article 78 petition. In opposing that
motion, the defendants were put in the some-
what ironic position of having to argue against
the removability of the original petition, in

order to avoid a finding that they had 
waived their right to remove. Judge Mukasey
disagreed, holding that the original petition
could properly have been removed and 
that the defendants had thus waived their
removal right.

Specifically, Judge Mukasey was unpersuaded
by the defendants’ suggestion that an Article 78
proceeding is not a “civil action” within the
meaning of the general removal statute and 
28 USC §1331. Citing City of Chicago v.
International College of Surgeons,14 and Freeman
v. Burlington Broadcasters, Inc.,15 he noted that a
federal constitutional challenge to an adminis-
trative action falls squarely within the court’s
original jurisdiction, regardless of the nature of

the state law provenance of the claim or the
technicalities of local procedure, such as what
the action or pleading is called.

Judge Mukasey similarly rejected the
defendants’ argument that there was no fed-
eral question jurisdiction over the original
petition because the Fourteenth Amendment
contains no private right of action. He
acknowledged that in its recent decision in
Grable, the Supreme Court noted that the
absence of a congressionally created private
right of action is relevant to the analysis of
whether federal question jurisdiction exists
when violations of federal law serve as predi-
cates to state law claims. He went on to find
that the concerns expressed in Grable—that
failure to create a statutory private right of
action suggests a less-substantial federal
interest, and that the assertion of federal
question jurisdiction in such cases might dis-
rupt the “normal currents of litigation”—
were not present in this case. He noted that
the federal question here was a constitution-
al rather than a statutory one. He further rea-
soned that Congress’ decision to enact §1983
as the federal mechanism for enforcing
Fourteenth Amendment rights did not ren-
der those rights insubstantial when they
served as the predicate for a state law claim,
nor would permitting removal of that claim
threaten to affect normal currents of 
litigation. He concluded that the fact that 
“a federal statute defines how private actors
can enforce pre-existing constitutional
rights…does not imply that disputes over
those rights do not ‘arise under the
Constitution’ when they occur in the setting
of a state cause of action.”16

Having determined that the original petition
was removable, Judge Mukasey went on to find
that it contained sufficient facts to permit the

defendants to “intelligently ascertain” its
removability. In reaching that conclusion, he
observed that although the legal basis for
removability may not have been entirely clear,
that lack of clarity resulted from the unsettled
legal issues discussed above, and not from the
plaintiff having held back some fact that made
the basis for removability ambiguous. He con-
cluded that having failed to remove the original
petition, the defendants were time-barred from
removing the amended proceeding which
asserted the §1983 claim.17

Conclusion

The decisions in Sung and Casale illustrate
that while the general principles governing
removal are well-established, their application
in many cases is highly particularized and case-
specific. These cases also underscore the degree
to which questions of removability demand
careful attention by plaintiffs in crafting their
state court pleadings and by defendants in
combing those pleadings early on for any 
possible basis for removal.
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