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AND ERIC M. RUBEN

must often decide whether to disclose
privileged communications and attorney
work product. Federal courts and commentators

D uring government investigations, companies

have considered at great length the consequences
of such disclosure: whether a company may
“selectively” waive privilege and work product

protection when disclosing information to a
government agency while preserving the protected
status of that material as to other parties and
proceedings. Federal case law reflects a clear
trend toward rejection of the selective waiver
doctrine, though the law is not uniform. Courts in
the Second Circuit, notably, have allowed selective
waiver under limited circumstances.

While the divergence among federal courts
creates some uncertainty, the viability of selective
disclosure is even less clear in New York state

courts. The case law is sparse. An Appellate
Division opinion in 2008 commented on selective
waiver in dicta; two later unpublished state
Supreme Court decisions reached different results
regarding selective disclosure without addressing
the doctrine expressly.

The lack of clarity in state law is of importance
as state authorities play an expanding role in the
investigation and litigation of complex corporate
transactions. Substantial investigations are being
conducted by the district attorney for New York
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County and the attorney general of New York
state (NYAG), among others, with the New York
State Department of Financial Services being
the newest state authority to make its presence
felt.! In the same vein, much high-profile
litigation following the recent financial crisis
is being litigated in state court.? In the future,
issues of privilege, work product and waiver
may increasingly be litigated under state law in
state courts, not just under federal law in federal
courts.

In light of the minimal guidance under state law,
if a dispute arises in state court over waiver of
privilege or work product protection, the relevant
issues are likely to be considered by reference
to federal law. Below we provide an overview of
federal case law and then turn to a discussion of
the limited state case law.

Selective Waiver Under Federal Law

In Diversified Industries v. Meredith, the U.S.
Court of Appeals for the Eighth Circuit considered
whether a defendant company’s prior disclosure
of attorney-client privileged materials to the U.S.
Securities and Exchange Commission constituted
a waiver of the privilege.? In one paragraph, the
Eighth Circuit adopted the selective waiver
doctrine and held that the materials remained
privileged as to a plaintiff in a related civil
proceeding despite the defendant’s surrender
of those materials to the SEC. The Eighth Circuit
explained that “[t]o hold otherwise may have the
effect of thwarting the developing procedure of
corporations to employ independent outside
counsel to investigate and advise them in order
to protect stockholders.”

The Eighth Circuit was the first and only
federal circuit to embrace the selective waiver
doctrine. After Diversified Industries, each circuit
considering the selective waiver doctrine has
rejected it, at least in the broad formulation
articulated by the Eighth Circuit.’ In addition
to judicial deliberation, Congress considered,
but decided against, incorporating the selective
waiver doctrine in the Federal Rules of
Evidence.5

The federal court opinions rejecting selective
waiver of the attorney-client privilege share a fairly
straightforward legal rationale, as expressed in a
recent Ninth Circuit decision:
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[S]elective waiver does not serve the purpose
of encouraging full disclosure to one’s attorney
in order to obtain informed legal assistance;

it merely encourages voluntary disclosure to

government agencies, thereby extending the

[attorney-client] privilege beyond its intended

purpose.’

Likewise, federal circuit courts that have rejected
selective waiver of attorney work product agree
that “[o]ther than the fact that the initial waiver
must be to an ‘adversary,’ there is no compelling
reason for differentiating waiver of work product
from waiver of attorney-client privilege.”® Courts
point to the basis for the work product protection
as articulated in Hickman v. Taylor’—to prepare
a case in confidence to promote the adversary
system—and the “tactical litigation decision” that
applies to waiver of both work product protection
and attorney-client privilege.!®

While the Eighth Circuit is the only circuit to
embrace the selective waiver doctrine in full, at
least with respect to attorney-client privileged
material,!! other federal circuits have adopted
intermediate positions that permit selective waiver
under certain circumstances. For example, the
D.C. Circuit has rejected in toto the selective
waiver doctrine in the context of the attorney-
client privilege, but affirmed a district court
finding of selective waiver of attorney work
product in a case in which “the SEC agreed to
limit confidential documents submitted...to
its own use, and to afford [the company] an
opportunity to raise claims of privilege before
disclosure to all third parties.”'? The D.C. Circuit
justified the different treatment of selective
waiver of attorney-client privileged material
and work product on the different rationales
underlying the two protections. In particular,
“the work product privilege does not exist to
protect a confidential relationship, but rather to
promote the adversary system by safeguarding
the fruits of an attorney’s trial preparation” and,
accordingly, a disclosure that is “not inconsistent
with maintaining secrecy against opponents...
should be allowed without waiver of the
privilege.”3

If the type of protection or privilege asserted over
a document—work product or attorney-client—
is critical in the D.C. Circuit’s selective waiver
jurisprudence, the existence of a confidentiality
agreement has become a deciding factor in the
Second Circuit. In In re Steinhardt Partners, the
Second Circuit considered the selective waiver
doctrine in the context of attorney work product
previously produced to the SEC.!* The Second
Circuit rejected the selective waiver doctrine on

the facts of that case, and in so doing rejected
the rationale adopted with respect to attorney-
client privileged communications in Diversified
Industries that selective waiver should apply
because of “a Hobson’s choice between waiving
work product protection through cooperation with
investigatory authorities, or not cooperating with
the authorities.”’ Significantly, the Second Circuit
expressly declined to hold that all voluntary
disclosures of privileged material to the government
effect a waiver, leaving room for selective
waiver:
[in] situations in which the disclosing party
and the government may share a common
interest in developing legal theories and
analyzing information, or situations in which
the SEC and the disclosing party have entered
into an explicit agreement that the SEC will
maintain the confidentiality of the disclosed
materials.!6
Following Steinhardt, some district courts in the
Second Circuit have permitted selective waiver
of privileged material, interpreting Steinhardt to
require a case-by-case assessment in which the
existence of confidentiality agreements is granted
“weighty consideration.”'” But treatment of the
selective waiver doctrine in the Second Circuit
is not uniform. One oft-cited opinion expresses a
quite narrow view of the selective waiver doctrine,
holding that:
“selective waiver should not be found simply
because of the existence of a confidentiality
agreement” and “there is a strong presumption
against a finding of selective waiver, and it
should not be permitted absent special
circumstances.”®

Selective Waiver Under State Case Law

Unlike federal case law, New York state courts
have not thoroughly considered the validity of
selective waiver of attorney-client privilege and
work product protection. We first look at one
published appellate decision that addressed the
selective waiver doctrine in dicta and then discuss
two later decisions that reached different results
without expressly considering the validity of the
doctrine.

In People v. Greenberg in 2008, the Appellate
Division, First Department, weighed AIG’s
assertion of the attorney-client privilege and work
product protection over legal memoranda that
had previously been produced to the SEC. The
court concluded that two former AIG directors
who had subpoenaed the memoranda maintained
a qualified right to inspect the documents under
common law,?’ rendering moot the issue of
whether AIG’s production to the SEC constituted
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a waiver. Nonetheless, in dicta Greenberg briefly
addressed Second Circuit case law on selective
waiver doctrine and, citing two opinions that
predate Steinhardt, commented that “the
principle that a voluntary production of privileged
documents must be deemed a complete waiver
of the privilege is now well settled in the [Second
Circuit].”

After Greenberg, two unpublished opinions
considered competing claims of waiver and
privilege without reference to Greenberg or
reliance on federal selective waiver jurisprudence.
In James, Hoyer, Newcomer, Smiljanich &
Yanchunis v. Cohen,? the Supreme Court, New York
County, addressed the interplay between a law
enforcement agency’s receipt of privileged material
and a subsequent request for that material under
New York’s Freedom of Information Law (FOIL). A
lender, Sallie Mae, produced privileged material
to the NYAG as part of its cooperation with an
NYAG investigation.

According to the opinion, at the time of the
production, Sallie Mae expressly sought to
“preserve” its rights as to attorney-client privilege
and work product protection and requested that
the documents be maintained as confidential
and exempt from disclosure under FOIL.23
Subsequently, a law firm submitted a FOIL request
to the NYAG for documents produced by Sallie
Mae. One document in question was withheld by
the NYAG solely on the basis of attorney-client
privilege or work product protection (the exact
nature of the document is unclear in James) and,
without explicitly invoking the selective waiver
doctrine, the court, observing that Sallie Mae had
“specifically preserved rights as to attorney-client
and work product privileges when it submitted
documents to the [NYAG],” held that the document
should be exempt from production.?

In AMP Services v. Walanpatrias Foundation,?
another unpublished opinion, the Supreme Court,
New York County, came to a different conclusion
and held that AMP had waived the attorney-
client privilege and work product protection
by communicating protected information to
the Internal Revenue Service, even though
the IRS agreed to “use its best efforts to keep
confidential any information or material provided
by AMP.”?6 AMP does not discuss selective waiver
even though it was raised by AMP;?’ rather,
the opinion relies on traditional, unqualified
statements regarding the limits of the attorney-
client privilege and work product protection. With
regard to the attorney-client privileged material,
the court stated that “[i]t is well-established
that the attorney-client privilege is waived if the
holder of the privilege voluntarily discloses or

consents to disclosure of any significant part of
the communication to a third-party or stranger
to the attorney-client relationship.”?® The court
found a waiver of work-product protection
because “a voluntary disclosure of work product
to an adversary waives the privilege as to other
parties.”?

The reasoning in AMP is open to question
because the court did not discuss the importance
of the confidentiality agreement between AMP
and the IRS. AMP cited a district court decision®
that in turn relied upon the Second Circuit’s
decision in Steinhardt. Following Steinhardt,
the district court recognized the possibility
of selective waiver when materials had been
produced pursuant to a confidentiality agreement,
though it ultimately rejected selective waiver on
the facts of that case, particularly the absence
of such a confidentiality agreement.?! In AMP,
even though a confidentiality agreement was in
place, the court did not address its significance in
rejecting the claimed privilege and work product
protection.

Conclusion

New York state case law regarding selective
waiver is less developed than federal case law.
The discussion of selective waiver in Greenberg
is dicta and does not address Steinhardt and
later district court decisions. James and AMP are
unpublished state Supreme Court decisions that
reached different conclusions in circumstances
in which selective waiver was asserted, and
they did not expressly address the doctrine
as a matter of law or policy. In this uncertain
environment, a company should exercise
caution when deciding whether, and under what
terms, to provide work product or attorney-
client privileged materials to state agencies in
New York.

At a minimum, a company that decides to
make a disclosure should craft a confidentiality
agreement that maximizes the potential for arguing
selective waiver in state court proceedings, and
should expect to rely upon federal case law,
including the Steinhardt line of cases, if litigation
arises over whether the waiver extends beyond
the government investigation.
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