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A company under criminal investigation by federal prosecutors 
often seeks to resolve the investigation by entering into a 
deferred prosecution agreement (DPA) or non-prosecution 
agreement (NPA). In this way, the company can avoid the harm 
of an indictment and trial. At the same time, such agreements 
impose burdens and have collateral consequences. DPAs and 
NPAs commonly require substantial governance changes, an 
admission of wrongdoing, acceptance of a statement of facts 
describing the company’s criminal conduct, and a prohibition 
on public statements contradicting admissions in the agreement.

As this article will explore, these requirements often place 
significant constraints on the company in subsequent civil 
litigation, as the statement of facts constitutes an admission 
that may be used to establish the company’s liability. Factual 
admissions made as part of a DPA or NPA generally are admissible 
as statements by a party-opponent, and plaintiffs have used these 
admissions to supply proof of the defendant company’s liability 
in civil complaints and motion practice.

A recent decision in New York State court, Borst v. Lower 
Manhattan Development Corp.,1 at first blush offers hope that 
admissions made as part of DPAs or NPAs may not be admissible in 
subsequent civil litigation. The Borst court declined to admit into 
evidence a statement of facts agreed to by defendant Bovis Land 
Lease LMB, Inc. (Bovis) as part of an agreement with the New 
York County District Attorney on the grounds that the document 
reflected inadmissible settlement negotiations. However, the 
Bovis agreement was written very differently than the typical 
federal DPA or NPA. Most importantly, Bovis’s agreement did 
not require an admission of wrongdoing. While agreements with 
state authorities may leave a company more freedom to dispute 
key issues in civil litigation, it is unlikely that federal DPAs and 
NPAs will allow companies the same flexibility.

Current Use of DPAs and NPAs

The Department of Justice (DOJ) has issued Principles of Federal 
Prosecution of Business Organizations (DOJ Policy) that instruct 
prosecutors to enter into a DPA or NPA in circumstances “where 
the collateral consequences of a corporate conviction for innocent 
third parties would be significant.”2 Such agreements are designed 
to allow the company to remain in business, so as to preserve 
jobs and shareholder value, and increase the likelihood that 
victims will receive prompt restitution. The government seeks 
to achieve general and specific deterrence typically by requiring 
substantial changes to the company’s governance and operations, 
requiring regular reports on the progress of those reforms from 
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a compliance monitor or the company itself, and reserving the 
power to revive criminal charges if the company is deemed to 
be noncompliant.

DPAs and NPAs are most commonly used to resolve investigations 
concerning fraud and the Foreign Corrupt Practices Act, but in 
recent years, DPAs and NPAs have been seen in cases involving a 
wide variety of federal criminal statutes. In 2010, for example, the 
investigations concluded by DPAs and NPAs involved the Federal 
Anti-Kickback Statute in the context of drug and device marketing, 
the False Claims Act, antitrust laws, and the Bank Secrecy Act.

In a deferred prosecution, the government charges the 
corporation in a criminal information, which it agrees to dismiss 
at the end of a specified term if the corporation has complied 
with the terms of the DPA. Because it is filed with the court, a 
DPA is a public document. By contrast, an NPA does not arise 
from the filing of criminal charges, and the agreement will not 
be made public unless the prosecutors seek to publicize the 
result of their investigation or the company is required to disclose 
the agreement. The DOJ Policy leaves the specific provisions of 
DPAs and NPAs to the discretion of the office conducting the 
investigation, and in recent years the terms of the agreements 
have become more consistent.3 Most DPAs and NPAs include the 
following provisions:

1.	 Acceptance of a statement of facts describing illegal acts 
and/or an admission of wrongdoing;

2.	 Agreement that the company, its employees, and agents 
will not publicly contradict the statement of facts;

3.	 Cooperation with the government for the duration of the 
agreement, including the provision of documents and 
efforts to secure employee testimony;

4.	 Remedial efforts such as the enhancement of compliance 
programs, a corporate integrity agreement, and/or 
monitorship;

5.	 Fines and penalties;

6.	 Obligation to report future violations of the law;

7.	 Waiver of the statute of limitations; and

8.	 Acknowledgement that the government has sole 
discretion to determine whether the agreement has been 
breached, and, upon breach, the agreed statement of 
facts shall be admissible in a prosecution of the company.

Consequences of Entering into a DPA or NPA

The obligations imposed on a company as part of a DPA or NPA—
particularly the cooperation and compliance requirements, which 
may cost millions of dollars—give rise to substantial financial 
and operational burdens. Additionally, entering into a DPA or 
NPA eliminates most opportunities for judicial review. Judges 
generally conduct little review of an agreement’s terms and 
commonly are not involved with monitoring or evaluating the 
company’s performance.4 Most, if not all, DPAs and NPAs provide 
that the prosecuting agency is the sole arbiter of the company’s 

compliance with the agreement. If, in the government’s view, the 
company fails to comply with the agreement, the government 
may declare a breach and proceed with a criminal prosecution of 
the underlying offense, and may use as evidence the company’s 
admissions and the information provided by the company as 
part of its cooperation obligation. If the company’s DPA or NPA 
prohibits it from publicly contradicting the facts described in 
the agreement, it runs the risk that any of its public statements 
could be viewed by the government as a breach warranting the 
revival of criminal prosecution.

The risks of giving such broad discretion to the government can 
be seen in the case of FirstEnergy Nuclear Operating Company, 
which, in 2006, entered into a DPA resolving allegations that 
it knowingly made false statements to the Nuclear Regulatory 
Commission (NRC) concerning its inspection practices and the 
safety of the Davis-Besse Nuclear Power Station. As part of the 
agreement, FirstEnergy accepted responsibility for its conduct 
as set forth in a statement of facts detailing the company’s 
unsatisfactory inspections, which led to unreported damage to 
the reactor lid. The company further agreed not to make public 
statements contradicting the agreement.5

FirstEnergy subsequently filed a claim in arbitration with its 
insurer, seeking coverage for its losses incurred while the 
damaged reactor was shut down for repairs. The company 
presented consultant reports which concluded that the company 
did not intentionally cause damage to the reactor and therefore 
was entitled to coverage. When the NRC learned of FirstEnergy’s 
position in the arbitration, it demanded a statement from the 
company explaining the consultant reports in light of the 
admitted statement of facts in the DPA, and suggested that, if 
the two were not reconciled, the NRC would refer the matter 
to the DOJ as a breach of the agreement.6 Facing the unenviable 
choice of either foregoing its insurance claim (and avoiding 
prosecution) or being further prosecuted based on its own 
admissions, FirstEnergy chose the former course. The company 
renounced the problematic portions of the consultant reports 
and ultimately discontinued the insurance arbitration altogether.7 
A court may have agreed with FirstEnergy that the consultant 
reports were not inconsistent with the DPA, but FirstEnergy had 
no ability to obtain judicial determination of that issue until after 
being indicted—a risk most companies will not take.

Use of DPAs and NPAs as Admissions in 
Subsequent Civil Litigation

The requirements that the company accept responsibility and 
refrain from making contradictory statements may have a major 
effect on civil litigation against the company. Factual admissions 
made as part of a DPA or NPA generally will be admissible as 
statements by a party-opponent under Federal Rule of Evidence 
801(d)(2). That rule provides that, when offered against an 
opposing party, a statement made by that party, his agent or 
authorized representative, or a statement the opposing party has 
adopted or believed to be true, is not hearsay and is admissible 
if the court finds it is relevant. Most DPAs and NPAs contain a 
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provision qualifying the incorporated statement of facts as a 
statement adopted by the company. For example, agreements 
may provide that the “[Company] acknowledges and accepts as 
accurate the facts set forth in the Statement of Facts attached;”8 or 
the “[Company] admits, accepts and acknowledges responsibility 
for the conduct of its [Employees], as set forth in the Statement 
of Facts.”9 Both of these provisions plainly indicate adoption on 
the part of the company.

In practice, the admissibility of statements made pursuant to 
DPAs and NPAs has been litigated during pre-trial motion practice. 
Before trial, courts have accepted the agreements as admissions 
and consider them as proof supporting plaintiffs’ claims, often 
finding that the agreement in question provides plaintiffs with 
sufficient evidence to survive a motion to dismiss. For instance, 
in Davis v. Beazer Homes, U.S.A., Inc.,10 plaintiff, a homebuyer 
who financed her mortgage through defendant Beazer Homes, 
alleged that the company artificially inflated the price of her 
home through deceptive lending practices. In its DPA, Beazer 
had admitted and acknowledged responsibility for fraudulent 
home loans that resembled the deceptive practices alleged by 
plaintiff. The court deemed the company’s admissions to be 
“a significant factor in addressing the plausibility of plaintiff’s 
claim,” and held that plaintiff’s complaint was adequately pled.11 
Similarly, in Somerville v. Stryker Orthopaedics,12 the court denied 
defendants’ motion to dismiss based on Stryker’s NPA concluding 
an investigation into violations of federal anti-kickback law.

Plaintiffs have successfully used the admissions in a DPA in other 
pretrial motions as well. In one case, plaintiffs filed fraud and 
breach of fiduciary duty claims in state court against KPMG 
arising from tax shelter investments. KPMG sought removal under 
federal question jurisdiction, arguing that the litigation turned on 
a determination of the lawfulness of the tax shelters under federal 
law. The court rejected this argument and remanded the case, 
finding that KPMG’s acceptance of responsibility in connection 
with its DPA, in which it admitted that it sold fraudulent tax 
shelters, obviated the need to construe federal tax law to resolve 
plaintiffs’ claims.13

At the same time, the admissions in a DPA or NPA will not save 
a complaint if the admissions do not bind a party on key issues 
in dispute. In Shalam v. KPMG LLP,14 another case involving 
fraudulent tax shelters, the trial court denied a motion to dismiss, 
holding that the admissions made by defendant Hypo-Und 
Vereinsbank (HVB) in a DPA with federal prosecutors precluded, 
as a matter of law, a finding that HVB did not defraud plaintiff, a 
participant in an HVB tax shelter. The New York Appellate Division 
reversed, holding that the facts admitted by HVB established only 
that HVB committed fraud on the IRS; the admissions did not 
establish that HVB had defrauded plaintiff.

In sum, courts treat the agreed-upon statements of fact in DPAs 
and NPAs as admissions in civil litigation. These admissions 
are merely that—admissible against the defendant, but may 
not themselves be dispositive of liability, particularly when the 
admissions in the agreement do not correspond precisely with 
the conduct alleged in the complaint.

Borst: Non-Prosecution Agreement Is a Settlement 
Discussion, Not an Admission

In its recent decision in Borst v. Lower Manhattan Development 
Corp., the Supreme Court for New York County took a different 
approach, treating the agreed-upon facts in an agreement between 
Bovis Lend Lease LMB (Bovis) and the District Attorney’s Office as 
settlement negotiations and thus inadmissible to prove liability 
in a subsequent suit. The holding relied upon the language of the 
agreement before it, which differed from a typical NPA or DPA.

In 2007, two firefighters were killed and 105 more were injured 
while battling a fire at the Deutsche Bank building near the World 
Trade Center site. Immediately after the fire, the District Attorney 
opened a criminal investigation into its causes, and concluded that 
the dismantling of the building’s standpipe led to the firefighters’ 
deaths and injuries. It found that Bovis, the contractor engaged 
in demolition work at the site, failed to maintain the standpipe 
as it was required to do. As a result of the investigation, the DA’s 
office “determined that it could institute a criminal prosecution” 
against Bovis for manslaughter.15

The DA entered into an agreement not to prosecute Bovis under 
which the company undertook to comply with a number of 
remedial financial and training measures and “acknowledge[d] 
responsibility for its actions.”16 The agreement further provided 
that Bovis “does not challenge the factual recitation of its conduct 
and that of its employees” as set forth in the DA’s statement of 
facts appended to the agreement (DA’s Statement). As part of its 
obligations under the agreement, Bovis also agreed that neither 
it nor its agents or employees would make any public statement 
contradicting the DA’s Statement—except in connection with civil 
proceedings related to the fire. The agreement stated that Bovis 
neither admitted nor denied criminal and civil liability. Bovis 
released its own statement, appended to the agreement, which 
acknowledged that the DA’s investigation “disclosed failures on 
the part of Bovis employees” and reiterated that Bovis does not 
challenge the factual conclusions of the DA’s office that certain 
of its employees failed to comply with their supervisory and 
maintenance obligations.17

The plaintiffs in Borst, firefighters injured in the fire, sued Bovis 
for damages. Plaintiffs moved for summary judgment, arguing 
that Bovis’s agreement not to challenge the DA’s Statement 
constituted an admission of the facts therein and established 
Bovis’s negligence. The court denied this motion. First, it held 
that because the DA had commenced a criminal investigation and 
was contemplating charging Bovis prior to its agreement with 
the company, the company’s agreement with the DA constituted 
a settlement of impending criminal charges. Because offers to 
settle a claim are inadmissible as proof of liability under New 
York’s evidence law, the agreement and any factual statements 
therein cannot constitute admissions by Bovis.18 In support of 
this conclusion, the court did not distinguish between statements 
made in compromise negotiations and evidence provided to 
prosecutors in the course of a criminal investigation. Rather, it 
cited a number of cases that concerned the admissibility of civil 
settlements in other civil cases.
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The court also held that the DA’s Statement was not admissible 
against Bovis because it was evident that the parties did not intend 
to bind Bovis to “admissions” outside of the criminal proceeding.19 
The agreement explicitly acknowledged Bovis’s right to take 
legal and factual positions contradicting the DA’s Statement in 
any subsequent litigation to which the DA was not a party. The 
court relied upon Callahan v. P.J. Carlin Construction Co.,20 in 
which it was held that plaintiff could not use stipulations made 
by defendant to settle OSHA violations as evidence of negligence 
because the parties specified that the stipulations were not to be 
taken as an admission in other proceedings.

Borst’s Potential Impact

As construed by the court, the agreement in Borst was treated 
as analogous to a consent judgment in civil litigation. Consent 
judgments—under which the respondent agrees to a sanction 
but neither admits nor denies the substance of the allegations 
in the regulator’s complaint—are not admissible in a subsequent 
litigation to prove the truth of the claims described therein.21 
Like pleas of nolo contendere,22 consent judgments are not true 
adjudications of the underlying issues, and are thus not to be 
considered as evidence or precedent.23

The salient features of Bovis’s agreement with the DA are more 
similar to the features of consent judgments entered by the 
SEC and other regulators, rather than a standard DPA or NPA. 
First, Bovis, like the respondent in a consent judgment, neither 
admitted nor denied that it engaged in wrongdoing. Second, 
Bovis’s agreement, like consent judgments, allowed the company 
to contest the facts underlying the agreement in subsequent 
litigation. Indeed, the comparison to a consent judgment is 
perhaps more persuasive than the analysis in Borst, which 
somewhat unconvincingly treated evidence gathered by the 
District Attorney in a criminal investigation as the functional 
equivalent of statements offered to settle a civil claim. Like a 
consent judgment, Bovis’s agreement with the DA has given the 
company flexibility in subsequent civil litigation.

However, agreements like Bovis’s that do not require a corporate 
defendant to admit wrongdoing are rarely accepted by federal 
prosecutors, limiting the reach of the Borst analysis. In 2008, 
the U.S. Attorney’s Office for the District of New Jersey entered 
into five such agreements24 with manufacturers of orthopedic 
implants, settling charges that the companies violated anti-
kickback laws by giving lucrative consulting agreements to 
surgeons who used the companies’ devices. As part of the 
agreements, each company “acknowledged responsibility for 
its behavior,” but explicitly denied any wrongdoing. In December 
2011, Alpha Natural Resources, Inc. entered into an NPA with the 
U.S. Attorney’s Office for the Southern District of West Virginia, 
which allowed the company to deny liability concerning its 
mining operations at the Upper Big Branch Mine where an 
explosion killed 29 miners in April 2010. The agreement also 
allowed Alpha to resolve numerous outstanding citations for 
mine safety violations with no contest pleas.25

Conclusion

Non-prosecution and deferred prosecution agreements that do 
not require admissions of guilt are likely to remain rare. The 
DOJ has made company admissions of culpability a hallmark 
of DPAs and NPAs. Both the New Jersey orthopedic implant 
agreements and the Alpha agreement have attracted scrutiny 
and criticism, and thus are likely to remain the exception rather 
than the rule.26 Likewise, the validity of the SEC’s practice of 
settling enforcement actions through consent judgments has been 
called into doubt.27 Though in some circumstances a company 
may be able to structure a DPA or NPA so that the company is 
free to dispute key facts in civil litigation, a party entering into a 
DPA or NPA should understand that the agreement is unlikely to 
be so flexible. While DPAs and NPAs have enormous advantages 
over indictment and trial, such agreements almost certainly limit 
a company’s options in subsequent litigation.
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