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T
he U.s. supreme court’s 2008-2009 
term featured three significant 
opin ions that have an impact on 
white-collar practice. despite the 

fact that many believe the current court 
is conservative in criminal matters, two 
of those three decisions were decided in 
favor of defendants. the first deals with 
the admissibility of scientific forensic 
reports which offer evi dence against a 
defendant and the constitutional right 
to confronta tion. the second addresses 
the double Jeopardy clause and a defen-
dant’s exposure to repros ecution when a 
jury has rendered an acquittal on some 
counts, yet hung on the others. Finally, the 
supreme court addressed the meaning of 
“aggravated felony” in connection with 
economic crimes as contained in the immi-
gration statute allowing for the deporta-
tion of an individual convicted of such a  
felony. 

In Melendez-Diaz v. Massachu-setts,1 the 
court discussed the impact of Crawford v. 
Washington on certificates introduced to 
sup port government test results. In Craw-
ford, the court held that testi monial state-
ments are inadmissible against a criminal 
defendant unless the declarant appears at 
trial or the defendant had a prior oppor-
tunity to cross-examine an unavailable 
declarant.2  the question present ed in 
Melendez-Diaz was whether affidavits or 
certificates reporting the results of forensic 
analysis are “testimonial,” rendering the 
affiants “witnesses” subject to the defen-
dant’s right of confrontation under the sixth 
amendment. 

Melendez-diaz was charged with dis-
tributing cocaine. at his state trial, the 
prosecution submit ted three “certificates 
of analysis” from the state’s forensic lab 
which indicated that the substance seized 
from the defendant was cocaine. Melendez-
diaz objected to the admission of the 
certificates arguing that under Crawford 
the analysts were required to testify in 
person. the objection was overruled, the 
certificates were admitted, and the defen-

dant was convicted. the appellate court 
rejected his appeal, including the argument 
that his sixth amend ment rights had been 
violated. 

In Crawford, the supreme court defined 
the core class of “testimonial” statements to 
include “formal ized testimonial materials, 
such as affidavits.”3 noting that the docu-
ments at issue in Melendez-diaz were  plainly 
affidavits or “decla rations of facts written 
down and sworn to by the declarant before 
an officer authorized to administer oaths,” 

the court’s majority opin ion, authored by 
Justice antonin scalia, held that the docu-
ments were the functional equivalent of 
live, in-court testimony.  Because the sole 
purpose of the affidavits was to provide 
prima facie evi dence, the court held that 
they were testimonial statements and that, 
absent a showing that the analysts were 
unavailable to tes tify at trial and that the 
defendant had a prior opportunity to cross-
examine them, Melendez-diaz was entitled 
to “be confronted” with the witnesses at 
trial.4 

after this fairly straightforward analy-
sis, the remainder of the majority opinion 
addresses the arguments put forth by the 
govern ment and in the dissenting opinion 
by Justice anthony Kennedy.  the court 
noted the government and dissenters’ 
attempts “to avoid this rather straightfor-
ward application of our holding in Craw-
ford.” the majority noted that almost all 
of the cases relied upon by the dis sent 
were based on the court’s 1980 decision 
in Ohio v. Roberts5 and its since-rejected 
theory that unconfronted testimony was 
admis sible as long as it bore an indicia of 
reliability. the court rejected the attempt 
to resurrect Roberts “a mere five years after 
it was rejected in Crawford.”6  although the 
court acknowledged that better ways to 
challenge or verify the results of a scientific 
forensic test may exist, “the constitution 
guarantees one way: confrontation.”7 

the court reasoned that con frontation 
was one way to assure the accuracy of 
forensic analysis, designed to “weed out” 
both fraudu lent and incompetent reports.  
not ing the wide variability in “forensic sci-
ence disciplines with regard to techniques, 
methodologies, reli abilities, types and num-
bers of potential errors, research, gen eral 
acceptability, and published materials,” 
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the majority found that confrontation as 
allowed through cross-examination by 
defense coun sel would prove useful in 
testing an analyst’s honesty, proficiency 
and methodology.8 

the government asserted that the affi-
davits they sought to admit were akin to 
the types of official and business records 
admissible at common law. Under Federal 
rule of evidence 803(6), business records of 
regularly conducted activity are exceptions 
to the hearsay rule and may be admis sible 
even if the declarant is avail able as a wit-
ness. some dispute exists among the cir-
cuits as to whether documents that qualify 
as business records under rule 803(6) can 
be considered testi monial for purposes of 
analysis under Crawford. the second cir-
cuit has held that “a statement properly 
admitted under [rule] 803(6) cannot be 
testimonial because a business record is 
fundamentally inconsis tent with what the 
supreme court has suggested comprise 
the defin ing characteristics of testimonial 
evidence.”9 

the majority did not resolve this out-
standing issue, but stated that business 
and public records generally are admis-
sible absent confrontation “not because 
they qualify under an exception to the 
hearsay rules, but because, having been 
created for the administra tion of an entity’s 
affairs and not for the purpose of establish-
ing or proving some fact at trial, they are 
not testimonial.”  this did not apply to the 
affidavits at issue in this case, however, as 
they were prepared specifically for use at 
Melendez-diaz’s trial and thus were testi-
monial.10 

the majority also addressed the govern-
ment’s assertion that the constitutional 
requirements as set forth in the confronta-
tion clause should be relaxed with respect 
to such forensic reports to accommodate 
the “necessi ties of trial and the adversary 
process.”  specifically, the gov ernment 
argued that criminal prosecutions would 
become more burdensome as a result of 
the majority’s decision.  the court found 
the government’s “dire predictions,” which 
were echoed by the dissent, to be inac-
curate. rather, the court noted that many 
states already have adopted the constitu-
tional rule requiring forensic analysts to 
testify in person. “despite these widespread 
practices, there is no evidence that the 

criminal jus tice system has ground to a halt 
in the states that…empower a defendant 
to insist upon the analyst’s appearance at 
trial.”11 

White-collar practitioners should be 
mindful of the court’s ruling in Melendez-
Diaz and its impact on forensic expert 
practi tioners. Frequently employed to 
retrieve digital evidence, including docu-
ments and e-mails, or testify regarding 
handwriting samples, the government’s 
experts will be spending more time in court 
as witnesses.12 

Double Jeopardy 

Yeager v. United States13 pre sented an 
issue on which the cir cuits were split. In 
december 2008, we wrote about the Fifth 
circuit’s opinion in United States v. Yea ger 
and the arguments as briefed before the 
supreme court.14 

Yeager addressed whether an apparent 
inconsistency between a jury’s verdict of 
acquittal on some counts and its failure 
to return a verdict on other counts affects 
the preclusive force of the acquittals under 
the double Jeopardy clause of the Fifth 
amendment. 

Generally, where a mistrial has occurred 
because a jury has failed to reach a verdict, 
jeopardy does not attach to the mistried 
counts and the government can seek to 
reprosecute the individual. Where, how-
ever, a mixed verdict of acquittal on some 
counts and a hung jury on others occurs, 
a disagreement among courts existed as 
to whether this gen eral rule should apply, 
especially where the acquittals decided 
an “essential issue” that also is rel evant 
to the counts on which the jury was  
hung.  

In Yeager, the U.s. supreme court  rejected 
the government’s argument that it could 
retry Yeager for the hung insider trading 
and money laundering counts despite the 
otherwise preclusive effect of the jury’s 
acquittal.  Instead, the court held that for 
purposes of determining whether  jeopardy 
has attached to a criminal charge, the hung 
verdict is a “non-event” and should play 
no role in a court’s determination as to 
whether the issue that was necessarily 
decided by the jury’s acquittal and pre-
cludes reprosecution by the gov ernment 
on the hung counts. 

Yeager was a senior vice presi dent at 
enron Broadband services (eBs). He was 
indicted on various counts of conspiracy 
to commit securities and wire fraud, sub-
stantive counts of securities and wire fraud, 
as well as insider trad ing and money laun-
dering. the jury acquitted the defendant 
of the fraud counts, but was hung on the 
remaining insider trading and money laun-
dering charges. the district court declared 
a mistrial as to those counts on which the 
jury could not reach a verdict.  the gov-
ernment issued a new indictment against 
Yeager, more specifically recharging him 
with some of the mistried counts. Yeager 
argued that his acquittals on the fraud 
counts collaterally estopped the govern-
ment from pursuing the mistried charges. 
the district court denied the motion and 
the defendant took an interlocutory appeal 
to the Fifth circuit, which affirmed. 

the supreme court opined that in analyz-
ing the double Jeopardy clause’s applica-
tion to Yeager’s case, it was required to 
“determine whether the interest in preserv-
ing the finality of the jury’s judgment on the 
fraud counts…bars a retrial on the insider 
trading counts.”15 In other words, should 
the insider trading charges be treated as 
the “same offense” as the fraud charges 
on which Yeager was acquitted.  In Ashe 
v. Swenson,16 the supreme court held that 
the double Jeop ardy clause precludes the 
govern ment from relitigating any issue that 
necessarily was decided by a jury’s acquit-
tal in a prior trial. If the jury, in acquitting 
on the various fraud counts, “necessarily 
decided” an issue essential to the insider 
trading issue, jeopardy had attached to 
those claims. 

the district court had deter mined that 
the jury likely con cluded that Yeager “did 
not know ingly and willfully participate in 
the scheme to defraud” described in the 
fraud counts, leaving open the question 
of whether petitioner pos sessed insider 
information.17 

although it affirmed the district court’s 
holding, the appellate court disagreed 
with the district court’s assessment of the 
jury’s decision. rather, it concluded that 
“the jury must have found when it acquit-
ted that [Yeager] did not have any insider 
information that contradict ed what was 
presented to the pub lic.” nevertheless, 
the Fifth circuit found the jury’s failure to 
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acquit on the insider trading counts, as 
well, contradictory, making it impossible 
to “decide with any certainty what the jury 
necessarily determined.” relying on its own 
precedent, the circuit court concluded that 
the conflict between the acquittals and the 
hung counts barred the application of issue 
preclusion in Yeager’s case.18 

the supreme court has stated that in deci-
phering what a jury has necessarily decided, 
“courts should ‘examine the record of a prior 
proceeding, taking into account the plead-
ings, evidence, charge, and other relevant 
matter, and conclude whether a rational jury 
could have  grounded its ver dict upon an issue 
other than that which the defendant seeks 
to fore close from consideration.”19

 applying this analysis to Yeager’s case, 
the supreme court’s majority determined 
that the circuit erred when it considered 
the hung counts as part of the record of 
the prior proceeding.  “Because a jury 
speaks only through its verdict, its failure 
to reach a verdict cannot— by negative 
implication—yield a piece of information 
that helps put together the trial puzzle. a 
mistrial count is therefore nothing like the 
other forms of record material that Ashe 
suggested should be part of the preclusion 
inquiry.  [t]here is no way to decipher what 
a hung count represents.”20 

courts were admonished to avoid guess-
work and conjecture about possible reasons 
for a jury’s failure to reach a decision in 
deciding matters of issue preclu sion. con-
sidering only the jury’s acquittal in Yeager’s 
trial, the court reasoned that if the posses-
sion of insider information was a critical 
issue of ultimate fact in all of the charges 
against Yeager, a verdict that necessarily 
decides that issue in his favor protects 
him from prosecution for any charge for 
which that is an essential element. accord-
ingly, the court reversed the judgment and 
remanded the case. 

Justice scalia authored a dis senting opin-
ion which was joined by Justices  clarence 
thomas and samuel alito. the dissent 
argued that the acquittals in Yeager’s case 
did not unquestionably terminate Yeager’s 
jeopardy with respect to the issues finally 
decided in those counts. Because the origi-
nal jeop ardy does not attach after a mis trial, 
the dissent asserted that no basis existed 
for invoking Ashe to prevent retrial in the 
present case.21 

Immigration Law 

In a unanimous decision in Nijhawan  
v. Holder,22  the court reviewed the federal 
immigra tion law statute that allows for the 
deportation of any alien who is convicted of 
an “aggravated felony.” the statute’s defini-
tion of “aggravated felony,” set forth in sub-
paragraph (M)(i) of §1101 of title 8, includes 
an offense that involves “fraud or deceit 
in which the loss to the victim or victims 
exceeds $10,000.”23  the court considered 
whether the italicized language referred 
to an element of the fraud or deceit crime 
(the “cat egorical” approach) or referred to 
the particular circumstances by which an 
offender committed a fraud or deceit crime 
(the “circum stance specific” approach). 

the court noted that the circuits have 
come to different conclusions as to whether 
the $10,000 threshold refers to an element 
of the crime charged or the factual circum-
stances surrounding the crime. concurring 
with the First and Fifth circuit, the court 
held that courts were required to look to 
the facts and circumstances underlying 
the offender’s conviction to determine 
if the $10,000 threshold had been met, 
therefore rendering the offend er subject to 
 deportation. 

rejecting the petitioner’s argu ments to 
the contrary, the court noted that other pro-
visions of the immigration statute  contained 
qualifying language similar to sub paragraph 
(M)(i) and that those other provisions also 
called for circumstance-specific analysis. 
“Moreover, to apply a categori cal approach 
here would leave subparagraph (M)(i) with 
little, if any, meaningful application. We have 
found no widely applicable federal fraud 
statute that contains a relevant monetary 
loss threshold.” the same was true of the 
majority of state statutes examined by the 
court.24 

In concluding that congress did not 
intend the definition of aggra vated felony 
to include only those fraud and deceit 
crimes generically defined to include the 
$10,000 loss threshold, the court noted that 
an alien subject to deportation under this 
statute likely would have two opportunities 
to con test the amount of the loss—at sen-
tencing and then again at the deportation 
hearing. accordingly, the court found no 
unfairness in its application of the statute 
in this manner. 
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