
A 
company pleads guilty or set-
tles civil charges and makes 
a large payment to the gov-
ernment. The government 
condemns the egregious cor-

porate misconduct and extols its pros-
ecutors’ hard work and tenacity. The 
media go into high gear, condemning 
the misdeeds of corporate America. 
The cry goes out to hold individuals 
accountable. But individuals end up not 
being charged. 

This recent pattern—high-profile 
cases against companies, relatively 
few cases against individuals—has led 
courts and commentators to wonder 
why the government has not been more 
aggressive in prosecuting individuals.1 

Lanny Breuer, assistant attorney gen-
eral of the Department of Justice Crimi-
nal Division, recently addressed such 
criticism. In his view, the record reflects 
careful charging decisions, not timid-
ity on the part of prosecutors. Despite 
what he sees as “[an abominable] level 
of greed [and]…excessive risk taking…,” 
Breuer has emphasized that prosecu-

tors have a “constitutional duty” not 
to bring cases that cannot be proven 
beyond a reasonable doubt.2 As leader of 
the criminal division, Breuer said that he 
has “the same DNA in all of these cases. 
It’s just not plausible that in one area 
we would be overly scared and in all the 
other areas we would be aggressive.”3

While many factors may explain 
the seeming disparity between cases 
brought against companies and indi-
viduals, this article suggests two ways 
of thinking about the issue. First, in 
some cases the decision not to charge 
individuals may reflect important dif-
ferences in the method of proving cor-
porate and individual liability. The 
doctrine of “collective knowledge” 
makes it significantly easier to estab-
lish a corporation’s guilt, especially in 
white-collar cases in which knowledge 
as well as intent are commonly the 
issues most sharply disputed.  

Second, the seemingly small number 
of individual prosecutions may reflect 
a flawed and incomplete fact-finding 
process. Because the issues underly-
ing a corporate settlement have not 
been litigated, the charges often reflect 
a one-sided view of the facts which 
downplays or ignores the weaknesses 
in the government’s case. As a result, the 
wrongdoing at issue may not be nearly 
as severe or readily established as the 
government’s charging document might 
suggest, thereby understating the dif-
ficulties the government would face in 
a prosecution of an individual. 

In short, the common criticism of the 
government for not prosecuting individ-
uals—that it lacks sufficient tenacity and 
toughness—may be misplaced. The rea-
son for not charging individuals arguably 
lies, instead, in a realistic assessment of 
the difficulty of proving an individual’s 
guilt—a difficulty that the government 
itself may be masking by overstating 
the strength of its case against compa-
nies which, for sound reasons, usually 
choose to settle enforcement actions.  

Proof of Mental State 

In his recent comments, Breuer spe-
cifically noted the difficulty of proving 
criminal intent in “Wall Street cases” 
against individuals. Whereas against 
an individual the government must 
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prove that a specific person had the 
requisite criminal mental state, the 
government’s burden against a com-
pany is different. Under the “collec-
tive knowledge” doctrine, prosecu-
tors do not have to prove that any 
particular individual in the company 
had the requisite knowledge. Instead, 
the doctrine permits a fact finder to 
aggregate and impute to a corporation 
the fragments of information known 
to any of its employees.  

In United States v. Bank of New Eng-
land, the U.S. Court of Appeals for the 
First Circuit gave what remains a lead-
ing articulation of the doctrine. The 
court affirmed a jury instruction that 
the bank’s collective knowledge:

is the totality of what all the employ-
ees know within the scope of their 
employment. So if Employee A knows 
one facet of the currency reporting 
requirement, B knows another facet 
of it, and C a third facet of it, the 
bank knows them all. So if you find 
that an employee within the scope of 
his employment knew that [Curren-
cy Transaction Reports] had to be 
filed…the bank is deemed to know 
it. The bank is also deemed to know 
it if each of several employees knew 
a part of that requirement and the 
sum of what the separate employees 
knew amounted to knowledge such 
that a requirement existed.4

The court explained that it would not be 
appropriate for a company to avoid crim-
inal liability by “compartmentaliz[ing] 
knowledge, subdividing the elements 
of specific duties and operations into 
smaller components.”5 

The “collective knowledge” doctrine 
effectively reduces the burden on pros-
ecutors in a case against a corporation.6 
Instead of having to wrestle with facts 
establishing one individual’s knowledge, 
the government can aggregate fragmen-
tary information dispersed throughout 
the company to contend that the com-

pany “knew” the critical facts.7 This is 
a powerful tool for the government, 
particularly in combination with the 
respondeat superior theory of corpo-
rate criminal liability. The net result is to 
enable the government to bring criminal 
cases against companies that could not 
readily be brought against individuals. 

Settling Charges

Almost all cases against compa-
nies are resolved short of trial either 
through guilty plea, deferred or non-
prosecution agreements or consent 
judgments.8 Such settlements often 
reflect the enormous pressures on a 
corporate entity to avoid a high-risk, 
prolonged and public contest with the 
government, especially if the company 
is highly regulated by, or does substan-
tial business with, the government. 

When a company settles a case, 
the government drafts the criminal 
indictment or information, or the civil 
complaint or consent judgment in a 
Securities and Exchange Commission 
enforcement action, which naturally 
conveys the government’s view of the 
facts. Although the company defen-
dant reviews the documents before 
filing and has input into the text, the 
company often has little bargain-
ing power or appetite to push back 
strongly against facts that it thinks are 
being overstated or even misstated. 
This is especially true in civil settle-
ments that do not require the corpo-
rate defendant to admit the truth of 
the allegations. 

Consequently, the government’s 
description of the facts and violations 
is typically one-sided, and the public’s 
view is therefore one-dimensional. What 
is missing are the inevitable weaknesses 
and gaps in the government’s case—for 
example, a novel and untested legal the-
ory, an incomplete documentary record 
or a plausible explanation for why cer-
tain decisions were made which, with 
the benefit of hindsight, seem improper. 
But such weaknesses in the govern-
ment’s case and viable arguments for 
the defense are not expressed in the 
documents filed in court or in the related 
press statements. 

Litigating Charges 

How can we test the notion suggested 
here that the facts and the law in cases 
against companies are not always so 
clear or compelling as they seem, and 
that the proof at a trial would not estab-
lish what the government so assuredly 
asserts?  An obvious, if imperfect, test 
is to examine those cases in which 
individuals went to trial on virtually 
the same charges that their corporate 
employer had settled. While the out-
come in a case against an individual can 
depend on many factors, the results of 
this examination are instructive. 

A prime example of the divergence 
between the facts underlying a corpo-
rate settlement and the facts litigated 
at trial is the SEC’s 2004 settlement 
with Knight Securities L.P., a market-
making firm. Although the company 
neither admitted nor denied the 
SEC’s findings that it had defrauded 
institutional customers by extracting 
excessive profits on trades, it agreed 
to pay $66.5 million in disgorgement, 
interest and civil penalties.9 The SEC 
separately brought charges of securi-
ties fraud against Knight’s former CEO 
and the former head of its institutional 
sales desk, both of whom contested the 
charges and went to trial. 
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The reason for not charging 
individuals arguably lies in 
a realistic assessment of the 
difficulty of proving an indi-
vidual’s guilt.
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In a sharply worded decision, the dis-
trict court rejected in their entirety the 
factual and legal premises of the SEC’s 
charges, finding that “the overwhelming 
evidence” indicated that the defendants 
and Knight “did nothing improper in exe-
cuting the trades at issue.” “Throughout 
the trial, although given ample opportu-
nity, the SEC failed to solidify its theory of 
the case, or present sufficient evidence 
to establish any element required by 
the various statutes it invokes….”10 
In another recent case, an individual 
charged with misleading clients about 
investments in collateralized debt obliga-
tions was found not liable by a jury after 
Citigroup agreed to pay $285 million to 
settle charges arising out of essentially 
the same set of facts.11 

Individuals have fared similarly in a 
number of cases brought by the Depart-
ment of Justice, notably, following high-
profile guilty pleas by pharmaceutical 
companies. In 2007, four former execu-
tives of Serono, S.A. were acquitted of 
charges that they had paid bribes to 
doctors in the form of free trips and 
other personal gifts to induce them to 
prescribe an AIDS drug marketed by the 
company.12 The acquittal came after the 
company had pleaded guilty and settled 
civil charges in October 2005, agreeing 
to pay over $700 million premised on 
essentially the same conduct.13     

The government’s loss in that case 
followed acquittals in an earlier pros-
ecution of employees of TAP Pharma-
ceuticals Inc. In 2001, TAP pleaded 
guilty and paid $885 million to resolve 
criminal and civil charges relating to the 
unlawful inducements to doctors and 
hospitals to prescribe a cancer-fighting 
drug. The individual defendants went 
to trial for essentially the same conduct 
and were acquitted in 2004.14 

As these cases suggest, the charges 
settled by a corporation are not always 
sure guides to the facts and liability. 
Flaws and gaps may lurk in seemingly the 

most simple and straightforward govern-
ment narrative. Whatever the specifics 
in a given case, individuals should often 
not be charged with offenses to which 
a company has pleaded guilty—either 
because the government’s legal theory 
was flawed, the government lacked suf-
ficient proof or the individuals were sim-
ply not guilty.  

In short, we have good reason to 
believe that in recent years the govern-
ment is not merely shying away from 
tough cases. Rather, in the majority 
of cases in which corporations settle 
charges, individuals are most likely not 
charged because the government has 
reasonably concluded that its theory 
and evidence are not sufficiently strong 
to establish individual liability. What 
goes unsaid is that the government’s 
allegations and evidence are not as 
strong as a prior settlement with the 
company would suggest.  

Conclusion

Companies continue to be charged 
on a regular basis for a wide range of 
misconduct. Most of these cases result 
in guilty pleas or other settlements. 
Individuals are not charged, or a small 
number are charged and they prevail in 
whole or in part at trial. But all the pub-
lic remembers is a screaming headline 
about corporate malfeasance, calling for 
executives to be held accountable. We 
barely notice the acquittal of an employ-
ee reported on page 26 five years after 
the original headline appeared. 

We have all seen this scenario play 
out time and again. It would be naïve 
to think this narrative could be rewrit-
ten any time soon. But it would be 
healthy for the public, and not just 
lawyers, to understand that the facts 
in such cases are usually more com-
plicated than what the government 
alleges, and that individuals often 
should not be prosecuted for sound 
reasons.  That would be a refreshing 

start to a more realistic assessment of 
corporate wrongdoing and individual 
accountability. 
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