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WHITE-COLLAR CRIME

Convicted Corporations
Aren’t Really Bad Boys

n 2002, Arthur Andersen went from

a thriving, respected “Big Five”

accounting firm that employed

over 100,000 people worldwide to

a defunct entity that surrendered
its license to practice accounting after
being convicted of obstruction of justice
in the investigation of its client Enron.
In the wake of Andersen’s collapse and
its short-lived criminal conviction, the
government wisely became wary of
bringing criminal cases against large
corporations because of the collateral
damage such cases could cause, com-
monly referred to as the “Andersen
effect.” Criminal indictments in such
cases were considered the equivalent
of the “corporate death penalty.”!

In a 2005 New York Times op-ed arti-
cle, Joseph A. Grundfest, a professor at
Stanford Law School and former com-
missioner of the Securities and Exchange
Commission, wrote that “Andersen’s
demise did serve as a stern reminder to
corporate America that prosecutors can
bring down or cripple many of America’s
leading corporations simply by indicting
them on sufficiently serious charges. No
trial is necessary.”

Apparently the government has
overcome its fear. On May 20, 2015,
four major international banks—Citi-
group, JPMorgan Chase, Barclays,
and Royal Bank of Scotland—pleaded
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guilty to the manipulation of foreign
exchange rates (Forex).? Another inter-
national financial institution, UBS,
which previously had entered into a
non-prosecution agreement in connec-
tion with the manipulation of London
Interbank Offered Rate (LIBOR), admit-
ted to breaching that agreement by
participating in the Forex misconduct.
Its prior agreement was torn up and
the bank entered a guilty plea for its
LIBOR conduct.*

The Justice Department’s press
release announced: “Five Major Banks
Agree to Parent-Level Guilty Pleas,”
emphasizing the rare nature of guilty
pleas by a parent company rather than
a subsidiary subject to less risk of dev-
astating collateral impact. Although
the department characterized the
pleas as “historic resolutions,” in
truth the government made significant
efforts to blunt the effects of the crimi-
nal convictions by granting waivers to
rules that would have restricted the
banks’ ability to continue doing busi-
ness in the United States—so-called
“bad boy” provisions.

Expert Analysis

Insofar as corporate entities cannot
be jailed, “bad boy” provisions imposed
after a felony conviction normally
impose collateral consequences that
have a significant impact on large cor-
porations. The multi-agency plea deals
crafted by the government in the Forex
investigations demonstrate the lengths
the government will go to avoid a repeat
of the Andersen debacle. These resolu-
tions also highlight just why criminal
law concepts designed to punish human
beings—bad boys and girls—are ill-suit-
ed to corporate beings. Indeed, because
corporate criminal prosecutions are
so often accompanied by duplicative
agency enforcement actions (which are
part of a regulatory scheme particularly
designed for the business entity), one
may reasonably question the motives
behind these government actions.

Foundation of Liability

American courts first established the
rule imputing criminal liability to a cor-
poration in 1909, relying on the tort law
doctrine of respondeat superior to hold
that corporations should be deemed to
have the knowledge and purpose of the
agents and officers through whom they
act.” Courts also have recognized that
corporations should be held account-
able for a corporate culture that encour-
ages misconduct or for the failure to
establish internal policies sufficient to
prevent misconduct.®

The United States is unique in its long-
standing approach to corporate crimi-
nal liability. The application of criminal
liability to corporations—no doubt as a
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result of the high-profile nature of some
of these cases and perhaps the large
fines they generated—did not begin
to take hold outside the United States
until the 1990s. Like the United States,
the basis of liability in other countries
hinges on the argument that the acts of
certain employees can be attributed to
the corporate entity.’

In the United States, the decision
whether to prosecute a corpora-
tion for a federal crime rests with
the Justice Department, guided by
its “Principles of Federal Prosecu-
tion of Business Organizations” and
is influenced by numerous factors,
including the corporation’s coopera-
tion, timely and voluntary disclosure,
and the collateral consequences likely
to be suffered as a result of the pros-
ecution.’? Whenever the government
pursues criminal charges, it may seek
large fines under the Alternative Fines
Act (AFA), which allows a sentencing
court to impose a fine equal to twice
the gross gain or loss resulting from
the offense.’ This provision often
gives the government extraordinary
leverage against a corporation.

Although a corporation is treated
like a “person” for purposes of criminal
liability, courts have rejected the idea
that corporations stand on fully equal
footing with individuals in terms of the
criminal justice protections provided
to “persons” in the Bill of Rights. Cor-
porations do maintain the benefit of
the Fourth Amendment’s protection
against unreasonable searches and sei-
zures and are able to assert the Fifth
Amendment’s due process and dou-
ble jeopardy clauses and the notice,
speedy trial and assistance of counsel
guarantees of the Sixth Amendment.
However, corporate entities have
been denied the Fifth Amendment’s
right against self-incrimination.!? This
important limitation leaves a corpora-
tion with almost no ability to avoid
producing vast quantities of emails
and other documents in response to
a government subpoena, after which
the corporation may have little practi-
cal ability to defend itself.

The filing of a criminal indictment, of
course, is not the only option available
to the government when it seeks to use
the criminal justice system to impose
sanctions. Corporate entities rarely go
to trial, and typically make known their
desire to negotiate a resolution during
the investigative phase, prior to the fil-
ing of any charge. In recent years, cor-
porations have often sought to negotiate
a non-prosecution or deferred prosecu-
tion agreement to resolve allegations of

‘Bad boy’ provisions imposed
afterafelony convictionnormally
impose collateral consequences
that have a significantimpact on
large corporations.

criminal wrongdoing. This option offers
both the government and the institution
a resolution without the expense and
uncertainty associated with a criminal
trial. Such agreements may require
the corporation to terminate certain
employees, initiate or enhance compli-
ance programs, agree to the installation
of a government monitor for a period
of time, and cooperate with the gov-
ernment’s further investigation of the
alleged wrongdoing. Typically, corpora-
tions agree to pay substantial fines as
well, which in recent years have resulted
in the recovery of multi-billions of dol-
lars by the government.!!

In most significant corporate crimi-
nal cases, multiple investigations and
enforcement actions are conducted
simultaneously. Notably, the financial
sanctions available in the civil and regu-
latory arenas are typically of the same
magnitude as the fines and monetary
penalties available in a criminal case.
Although parallel actions that result in
the same outcome allow multiple gov-
ernment agencies to take credit for its
pursuit of corporate wrongdoing, the
duplication of enforcement resources
is subject to question where the main
goal appears to be to extract money and

to reform the entity’s behavior through
compliance oversight.

‘Bad Boy’ Provisions

A “bad boy provision” is a statutory
or regulatory clause that prohibits cer-
tain persons from involvement in cer-
tain business activities based on their
having been the subject of an adverse
legal determination resulting from their
prior conduct. For instance, the SEC
may place limitations on the activities,
functions, or operations of, suspend for
up to one year, or revoke the registra-
tion of an individual as a result of a
criminal conviction.!? A convicted felon
also may be barred from participating
in federal contracts or programs, as
well as ineligible to obtain or maintain
certain state licenses.'® Waivers of or
exemptions from these disqualification
provisions may be sought and granted
where there is evidence that the indi-
vidual to whom it applies is “unlikely
to abuse that relief through fraudulent
or other improper conduct.”!*

Application of these “bad boy” pro-
visions have been extended to con-
victed corporate entities. In the Forex
case, for example, as a result of their
criminal convictions, the banks would
have been unable to issue new secu-
rities quickly, to continue business
activities involving the sale of private
securities or to continue to deal with
mutual and exchange-traded funds and
pension and retirement plans. There
also may be foreign or state level
“bad boy” provisions that serve as a
lurking threat to corporate entities.

Construct Does Not Work

“Bad boy” provisions might be con-
sidered a part of the “shaming” and
“shunning” effects of a criminal convic-
tion. Criminal convictions differ from
regulatory and other civil penalties in
the sense that society has found that
a criminal has engaged in significant
wrongful and shameful conduct. As a
result, society might be reluctant or
unwilling to engage in commerce or
other activity with that person. How-
ever, this logic does not hold in the
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corporate context because it is not
the entirety of the entity itself that has
engaged in the misconduct resulting
in the conviction; it might be just a
handful of employees.

It is impossible for any large organi-
zation to avoid having at least some
personnel who break the rules, par-
ticularly in light of the multiplicity of
criminal laws and other regulations
governing business conduct today.
Society recognizes these differences
between individual and corporate
criminal liability, as evidenced by the
public’s continued willingness to buy
the valuable goods and services pro-
vided by entities that have suffered
criminal convictions.!

The government’s waiver of some

instance, Citigroup Inc. will pay $925
million as part of its guilty plea, while
JPMorgan Chase was fined $550 million.
These penalties look very much like the
remedies imposed under civil statutes
and regulatory schemes.

Given the similar outcome in crimi-
nal versus civil and regulatory cases
brought against corporations, the only
apparent benefit to the government in
pursuing a criminal case is the addi-
tional reputational or moral weight a
criminal sanction carries. This benefit
seems compromised, however, when
one considers the machinations the gov-
ernment is properly willing to undertake
to avoid serious consequences that are
ordinarily a part of what it means to be
convicted of a crime.

The government’s waiver of some applicable “bad boy” provisions
in the Forex case is an implicit acknowledgment that the current
construct does not work. The SEC issued an order granting each
financial institution a waiver from disqualification under some of

the applicable bad boy provisions.

applicable “bad boy” provisions in the
Forex case is an implicit acknowledg-
ment that the current construct does
not work. The SEC issued an order grant-
ing each financial institution a waiver
from disqualification under some of the
applicable bad boy provisions.!® The
banks also intend to file applications
for a prohibited transaction exemption
with the Department of Labor which
also would allow them to continue to
be qualified to work with pension and
retirement savings plans. The govern-
ment has agreed to postpone sentencing
in the Forex cases pending the review
and ruling of these applications, which
allows the banks to continue to work
with pension and retirement plans until
a decision is issued.!”

Once the “bad boy” provisions are
removed from the government’s set-
tlement with corporate entities, the
primary impact is a financial one. For

Conclusion

All of which begs the question—
what is the advantage of the current
system of corporate criminal liabil-
ity in the United States? The primary
financial penalties imposed in a crimi-
nal case also can be obtained through
civil or regulatory action. Duplicative
enforcement is not only wasteful of
taxpayer money and government
resources, but often can cause unpro-
ductive turf battles among agencies. If
the current regulatory scheme is lack-
ing in any way, it can be given added
teeth either through the imposition of
appropriate additional consequences
specifically designed to impact a com-
pany’s future conduct.

The extraction of ill-fitting teeth from
the criminal process in the most recent
corporate convictions—wisely done to
avoid catastrophic outcomes—illus-

trates a basic mismatch between the
criminal process and corporations. By
formally relieving corporations of “bad
boy” provisions that impose shunning
by rule, these recent government
actions by necessity undermine what
makes a criminal conviction unique
and powerful. Although the govern-
ment can boast success in securing the
guilty pleas of parent global financial
institutions, the practical impact of
its prosecutions is hard to differen-
tiate from a regulatory action. Quite
simply, the framework for corporate
criminal liability that has developed in
the United States is of dubious utility.
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