
A 
corporate restructur-

ing can impact not only 

the successor’s liabili-

ties, but also where the 

successor can be sued. 

Although a successor’s assump-

tion of its predecessor’s liabilities 

subjects the successor to litiga-

tion based on its predecessor’s 

conduct, it does not necessarily 

subject the successor to suit in the 

same jurisdictions as its predeces-

sor. Whether a successor can be 

sued in a particular forum based on 

its predecessor’s in-forum contacts 

depends on how the successor ac-

quired its predecessor’s liabilities.

Under settled Second Circuit 

law, a court may impute to a suc-

cessor the in-forum contacts of its 

predecessor when the successor 

acquired the predecessor’s liabili-

ties through a merger or its equiva-

lent. In Suez Water New York v. E.I. 

du Pont de Nemours & Co., 2022 

WL 36489 (S.D.N.Y. Jan. 4, 2022), 

Southern District Judge Lewis J. Li-

man recently addressed the related 

question of whether the in-forum 

contacts of a predecessor can be 

imputed to its successor in a non-

merger context.

In Suez, two of the defendants 

moved to dismiss for lack of per-

sonal jurisdiction, arguing that 

their predecessor’s in-forum con-

tacts could not be imputed to them. 

Judge Liman agreed, concluding 

that because the successors were 

not the product of a merger (or its 

equivalent) with the predecessor—

such that the successors fairly 

could be viewed as the same entity 

as the predecessor—no “continuity 

of ownership” existed between the 

successors and their predecessor 

and, therefore, the predecessor’s 

in-forum contacts could not be 

imputed to them.

‘Suez Water New York’

Suez Water New York (plaintiff) 

brought its action in December 

2020, asserting a variety of tort 

claims against four out-of-state de-

fendants, E.I. du Pont de Nemours 

& Co. (Old DuPont), The Chemours 

Company (Chemours), DuPont de 

Nemours (New DuPont), and Cor-

teva (collectively, defendants). 

Plaintiff alleged that each defen-

dant is liable for its purported role 

in causing water contamination in 

New York. The alleged water con-

tamination stemmed from the re-

lease of hazardous levels of chemi-

cals known as perfluoroalkyl and 

polyfluoroalkyl substances (PFAS) 

in public water systems owned and 

operated by plaintiff.

Each defendant is a Delaware cor-

poration with its principal place of 
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business in Wilmington, Delaware. 

According to plaintiff’s complaint, 

both Old DuPont and Chemours 

sold, marketed, licensed, and dis-

tributed PFAS, as well as products 

containing PFAS, to purchasers and 

licensees in New York. By contrast, 

plaintiff did not assert that New 

DuPont or Corteva engaged in such 

conduct in New York.

Defendants’ Corporate Structure

Defendants are members of a 

complex corporate family created 

via successive rounds of restruc-

turings in 2015 and 2019. Chemours 

initially was incorporated as a sub-

sidiary of Old DuPont, but later was 

spun off and now is a separate cor-

porate entity holding certain of Old 

DuPont’s PFAS-related lines of busi-

ness and certain of its environmen-

tal liabilities related to PFAS. What 

remained of Old DuPont thereafter 

merged into a subsidiary of New 

DuPont, but not into New DuPont 

itself. New DuPont subsequently 

incorporated Corteva as its subsid-

iary and thereafter spun off Corteva 

into an entirely separate company. 

Following these corporate trans-

actions, and by way of a binding 

memorandum of understanding, 

Chemours, New DuPont, and Corte-

va allocated among themselves Old 

DuPont’s PFAS-related liabilities.

Defendants’ Motions To Dismiss

In March 2021, defendants filed 

multiple motions to dismiss plain-

tiff’s claims. All defendants argued 

that plaintiff’s claims should be 

dismissed pursuant to Federal 

Rule of Civil Procedure 12(b)(2) 

because the court lacked personal 

jurisdiction over them. Defendants’ 

arguments in support of their 12(b)

(2) motions differed, however. Old 

Dupont and Chemours argued that 

plaintiff had failed to plead suffi-

cient in-forum contacts to establish 

personal jurisdiction over them, 

whereas New DuPont and Corteva 

(as to whom plaintiff had not pled 

any in-forum contacts) argued that 

the in-forum contacts of Old Du-

pont could not be attributed to 

them. Additionally, all defendants 

also moved to dismiss pursuant to 

Rule 12(b)(6) for failure to state a 

claim.

Judge Liman dismissed all of 

plaintiff’s claims against all defen-

dants, but for different reasons. 

With respect to Old DuPont and 

Chemours, Judge Limon found that 

plaintiff had alleged facts sufficient 

to establish personal jurisdiction 

over them, but that plaintiff had 

failed adequately to plead causa-

tion and other required aspects 

of its claims against them. Judge 

Liman therefore dismissed the 

claims against Old Dupont and Che-

mours for failure to state a claim, 

without prejudice to plaintiff filing 

an amended complaint. As to New 

DuPont and Corteva, Judge Liman 

agreed that the in-forum contacts of 

Old Dupont could not be attributed 

to them, and he therefore dis-

missed the claims against them for 

lack of successor jurisdiction.

Successor Jurisdiction Exists 

Only in Limited Circumstances

Plaintiff argued that Old DuPont’s 

in-forum contacts were attributable 

to New DuPont and Corteva based 

on their having “contractually as-

sumed Old DuPont’s PFAS liabili-

ties.” 2022 WL 36489, at *11. In re-

jecting plaintiff’s argument, Judge 

Liman first recognized that “[a] 

successor-in-interest may be sub-

ject to jurisdiction based on the ac-

tivities of its predecessor, but only 

under certain conditions.” Id. (in-

ternal quotation marks omitted). 

Specifically, Judge Liman observed 

that “[m]ultiple courts in this Dis-

trict have held that, under New 

York law, successor jurisdiction is 

appropriate only where a predeces-

sor and successor remain one and 

the same after some corporate-re-

structuring event (i.e., a merger or 

its equivalent).” Id. (citing cases).

Citing Viacom Intern. v. Melvin 

Simon Prods., 774 F. Supp. 858, 864 

(S.D.N.Y. 1991), Judge Liman ex-

plained that, in the merger context, 

imputing the in-forum contacts of a 

predecessor to its successor is ap-

propriate “because the predeces-

sor and the successor are one and 

the same; the predecessor contin-

ues to exist as part of the succes-

sor.” Id. (internal quotation marks 

omitted). Moreover, Judge Liman 

 February 14, 2022



found that limiting successor juris-

diction to the merger (or its equiva-

lent) context is consistent with the 

rationale recently articulated by 

the Second Circuit in U.S. Bank Nat’l 

Ass’n v. Bank of Am. N.A., 916 F.3d 

143, 155 (2d Cir. 2019), “for imput-

ing jurisdiction from a predecessor 

to a successor after a merger.” In 

U.S. Bank, the Second Circuit rea-

soned that, after a merger, “each of 

the merger partners is deemed to 

survive in the merged entity, and 

the surviving entity is therefore 

liable for the liabilities of the cor-

porations that joined in the merg-

er.” Id. (internal quotation marks 

omitted).

Judge Liman stressed that the 

key to whether a predecessor’s ju-

risdictional status is imputed to its 

successor is whether “continuity of 

ownership” exists between the two 

entities. See id. at *12. Judge Liman 

concluded that such continuity of 

ownership exists in connection with 

a merger (or its equivalent), but not 

when, for example, a successor 

merely purchases the assets and lia-

bilities of its predecessor. Id. at *12. 

Accordingly, Judge Liman found 

that when a corporate restructur-

ing is accomplished through “an 

acquisition of assets and liabilities, 

not a merger or its equivalent, … 

there [is] no continuity of owner-

ship, [and therefore] the successor 

[does] not inherit its predecessor’s 

jurisdictional status.” Id.

Judge Liman therefore rejected 

plaintiff’s assertion that “succes-

sor jurisdiction inheres not only 

by a merger, but also by ‘a scheme 

to avoid jurisdiction,’ and by ‘an 

assumption of the predecessor’s 

liabilities[.]” Id. Moreover, Judge 

Liman found that the “single in-

Circuit case” that plaintiff cited in 

support of its argument, Schenin v. 

Micro Copper, 272 F. Supp. 523, 526 

(S.D.N.Y. 1967), did not in fact sup-

port it. Id. Judge Liman explained 

that, “[f]ar from endorsing suc-

cessor jurisdiction in a circum-

stance where the entity assumed 

the relevant liabilities, Schenin 

simply reaffirms that successor 

liability may be available as to tort 

claims so long as jurisdiction is 

independently found.” Id.

No Successor Personal Jurisdic-

tion Exists in ‘Suez’

Applying the foregoing princi-

ples, Judge Liman concluded that 

“declining to exercise jurisdiction 

over Corteva and New DuPont un-

der a successor-jurisdiction the-

ory is consistent with the Second 

Circuit’s analysis in U.S. Bank.” Id. 

Judge Liman reasoned that plaintiff 

did not—and could not—“allege 

that Corteva or New DuPont are 

mere continuations of Old Du-

Pont,” because, “[a]ccording to the 

Complaint, Old DuPont survives to 

this date, albeit as a subsidiary of 

Corteva.” Id. Therefore, “[b]ecause 

there is no continuity of ownership 

between Old DuPont and Corteva 

or New DuPont, the rationales for 

successor jurisdiction set forth in 

U.S. Bank—preventing corpora-

tions from avoiding jurisdiction in 

an unwanted forum by arranging 

a convenient merger and aligning 

jurisdiction doctrine with the legal 

realities of corporations resulting 

from a merger—do not apply.” Id.

Finding that “the limited 

circumstances where it is appro-

priate to recognize successor juris-

diction” do not exist in this case, 

Judge Liman “conclude[d] that 

Corteva and New DuPont did not 

inherit Old DuPont’s jurisdiction-

al status.” Id. at *13. He therefore 

granted Corteva and New DuPont’s 

motion to dismiss for lack of per-

sonal jurisdiction.

Conclusion

When a successor-in-interest as-

sumes the liabilities of its predeces-

sor through any method of restruc-

turing other than a merger or its 

equivalent, a party seeking to sue 

the successor based on those li-

abilities must do so in a forum that 

has an independent basis to exer-

cise personal jurisdiction over the 

successor without reference to the 

predecessor’s in-forum contacts.
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