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WHITE-COLLAR CRIME

T
he current U.S. Supreme Court docket 
includes a number of important cases 
that should be monitored closely by 
white collar practitioners. The Court is 

explor ing the boundaries of the federal honest 
services law for the first time; re-examining 
the Confronta tion Clause and its application to 
evidence sought from non-testify ing forensic 
experts; and review ing the ineffective assis-
tance of counsel standard under the Sixth 
amendment in the context of what attorneys 
must advise their clients about the collateral 
consequences of a guilty plea.

Trio of Honest Services Cases

The Court has granted certiorari in three 
separate criminal cases involving the federal 
“honest ser vices” fraud statue set forth in 18 
U.S.C. Section 1346. That provision was insert-
ed as an amendment to the chapter crimi-
nalizing mail and wire fraud in response to 
a Supreme Court decision, McNally v. United 
States,1 which held that such breaches of duty 
were not encom passed by the traditional mail 
and wire fraud statutes. Section 1346 states 
that a “scheme or artifice to defraud” includes 
one that deprives another of the “intangible 
right of honest services.” Since its inception in 
1988, the statute has become a sort of “catch-
all” crime for federal prosecutors. In an amicus 
brief fled with the Court, the National associa-
tion of Criminal Defense lawyers observed 
that “[f]ederal prosecutors use the hon est 
services statute thousands of times each year 
to criminalize a breathtaking range of private 
and official conduct.”2

The questions presented in the cases cur-
rently pending before the Supreme Court each 
raise a sepa rate issue as to the government’s 

burden in honest services prosecu tions. Some 
predict a momentous opinion from Justice 
antonin Scalia, who has been highly critical 
of the honest services law, and was the lone 
dissent in Sorich v. United States—an honest 
services case from the U.S. Court of appeals 
for the Seventh Circuit in which the majority 
of the Court denied certiorari.

In his dissent, Justice Scalia wrote that  
“[t]hough it consists of only 28 words, the 

[honest services] statute has been invoked to 
impose criminal penalties upon a staggeringly 
broad swath of behav ior, including misconduct 
not only by public officials and employees 
but also by private employees and corporate 
fiduciaries.”3 He also noted that circuit courts 
of appeal have struggled for two decades to 
define and limit the application of the stat-
ute. “Without some coherent limiting principle 
to defne what ‘the intangible right of honest 
services’ is, whence it derives, and how it is 
violated, this expansive phrase invites abuse 
by headline-grabbing prosecu tors in pursuit of 
local officials, state legislators, and corporate 
CEOs who engage in any manner of unappeal-
ing or ethically ques tionable conduct.” For this 
reason, Justice Scalia opined that he would 
have granted certiorari in Sorich in order to 

squarely confront both the breadth and con-
stitutionality of section 1346.4 The three cases 
currently pending before the Court afford the 
justices this opportunity.

• Skilling v. United States. Jef frey Skilling, 
the now infamous for mer CEO of Enron Cor-
poration, was convicted of conspiracy secu-
rities fraud, making false representations to 
auditors, and insider trading. The government 
charged that one of the objectives of the con-
spiracy was wire fraud to deprive Enron and 
its shareholders of the hon est services owed 
by its employ ees, alleging that when mr. Skill-
ing conspired to deceive Enron’s sharehold-
ers about the state of Enron’s fiscal health by 
overstat ing the company’s financial situa tion 
and concealing certain losses, he deprived 
Enron of the honest services it was entitled to 
from its chief corporate officer. On appeal to 
the U.S. Court of appeals for the Fifth Circuit, 
mr. Skilling argued that the government relied 
on an invalid theory of honest-services fraud 
to convict him.5

Specifically, while acknowledg ing that he 
owed Enron a fiduciary duty, mr. Skilling argued 
that he did not breach this duty because his 
fraud was in the corporate interest and he did 
not engage in self-deal ing. mr. Skilling asserted 
that he engaged in the charged conduct to 
achieve goals set by the company to meet 
certain earnings projec tions and achieve a 
higher stock price. The Fifth Circuit dismissed 
mr. Skilling’s argument, finding that no one at 
the company specifically directed mr. Skilling’s 
actions or explicitly instructed him to engage 
in the fraudulent behavior. accord ingly, a jury 
properly could have convicted mr. Skilling by 
finding a material breach of a fiduciary duty 
that results in a detriment to the employer 
resulting from the employee’s withholding of 
mate rial information that would lead a reason-
able employer to change its conduct.6

The Supreme Court granted certiorari in the 
case. The issue the Court agreed to address is 
“[w]hether the federal ‘honest services’ fraud 
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statute required the government to prove 
that the defendant’s conduct was intended 
to achieve ‘private gain’ rather than to advance 
the employer’s interests, and, if not, whether 
§1346 is unconstitution ally vague.”7

• Black v. United States. Con rad Black, a 
“newspaper titan,” was the CEO of Hollinger 
International, which owns a number of interna-
tionally distributed newspapers. mr. Black and 
the other defendants controlled Hollinger 
through a Canadian company, Ravelston, of 
which mr. Black was the primary shareholder. 
at mr. Black’s direc tion, Hollinger’s general 
counsel prepared and signed on behalf of aPC, 
a subsidiary of Hollinger, an agreement to pay 
some of the defendants a total of $5.5 million 
in exchange for their promise not to compete 
with aPC for three years after their employ-
ment with Hollinger ended. Evidence at trial 
showed that neither Hollinger’s audit commit-
tee nor its board of directors was informed of 
or approved the transaction.

The government argued that the pay-
ment was a fraudulent diversion of funds.  
mr. Black responded that the payment repre-
sented “manage ment fees” owed Ravelston, 
char acterized as compensation in the form 
of non-compete covenants so that the Cana-
dian government wouldn’t tax the transaction. 
The jury found the government’s ver sion more 
convincing, convicting mr. Black, with other 
senior execu tives of Hollinger, of mail and wire 
fraud and obstruction of justice.

In appealing the conviction, mr. Black argued 
that although he and his cohorts sought a pri-
vate gain from their fraudulent behavior, their 
activity was purely at the expense of the Cana-
dian govern ment, from which the defendants 
sought a tax break on the income to Ravelston. 
accordingly, mr. Black argued that no violation 
of the hon est services fraud statute occurred 
because no gain was obtained at the expense 
of persons or entities to whom the defendant 
owed an honest service. Noting that “no harm-
no foul” arguments gener ally are unsuccessful 
in the crimi nal context, the Seventh Circuit 
found that if mr. Black deprived his employer 
of the honest services he owed it, the fact that 
the induce ment was the anticipation of money 
from a third party (the anticipated tax benefit 
from Canadian authori ties) was no defense.8

The Supreme Court granted certiorari to 
resolve the issue. The question as framed by 
the Court is “[w]hether the ‘honest services’ 
clause of 18 U.S.C. §1346 applies in cases where 
the jury did not find— nor did the district court 
instruct them that they had to find—that the 
defendants ‘reasonably con templated identifi-
able economic harm.’”9

• Weyhrauch v. United States. Bruce 
Weyhrauch was a member of the alaska House 
of Represen tatives. The government charged 
that mr. Weyhrauch solicited future legal work 
from an oil field services company in exchange 
for voting on oil tax legislation in accordance 
with the company’s wishes. The indictment 
did not allege that the defendant received any 
actual com pensation or benefits from the oil 
company. Rather, the government asserted 
that mr. Weyhrauch took actions favorable 
to the company with the understanding that 
the company would hire him for legal services 
after his return to the pri vate sector.

In a pretrial order, the district court excluded  
government evi dence related to whether  
mr. Weyhrauch had a duty under alaska state 
law to disclose con flicts of interest in negoti-
ating for future employment. The trial court’s 
ruling was based on its find ing that state law 
did not require mr. Weyhrauch to make such 
disclosure. In doing so, the trial court rejected 
the government’s argument that the evidence 
was admissible to support the honest services 
fraud charge as proof that the legislator know-
ingly concealed a conflict of interest even if state 
law did not so provide. Recognizing a split in 
the circuits, the district court found that “any 
duty to dis close sufficient to support the mail 
and wire fraud charges must be a duty imposed 
by state law.”10

The government filed an inter locutory 
appeal to the U.S. Court of appeals for the 
Ninth Circuit which reversed the district 
court’s deci sion. The court of appeals held 
that section 1346 “establishes a uniform stan-
dard for ‘honest services’ that governs every 
public official and that the government does 
not need to prove an independent violation of 
state law to sustain an honest services fraud 
conviction.”11

The Supreme Court granted cer tiorari to 
resolve the split among the circuits. Specifi-
cally, the Court will answer “[w]hether, to con-
vict a state official for depriving the pub lic of 
its right to the defendant’s honest services 
through non-dis closure of material informa-
tion, in violation of the mail fraud statute (18 
U.S.C. §§1341 and 1346), the government must 
prove that the defendant violated a disclosure 
duty imposed by state law.”

as noted in the brief filed by mr. Black in sup-
port of his petition for certiorari, unless some 
limits are placed on the meaning of section 1346, 
the government is at liberty to use the federal 
honest services statute to prosecute almost 
any violation of corporate policy.12 These cases 
demonstrate that the wide net the government 
has cast on the supposed strength of this statute 

requires serious review and consideration. The 
Court’s decisions will either restrict or increase 
prosecutions under the honest services law.

Confrontation Clause

On June 25, 2009, the Court issued its deci-
sion in Melendez-Diaz v. Massachusetts,13 ruling 
that affidavits of forensic analysts con stituted 
“testimonial” statements rendering the affiants 
“witnesses” subject to the defendant’s right 
of confrontation under the Sixth amendment. 
The contours of this holding, analyzed by the 
authors in their review of the Supreme Court’s 
2008-2009 Term,14 were up for redefinition a 
mere four days later when, on June 29, 2009, 
the Court granted certiorari in Briscoe v. Vir-
ginia to determine whether a state can avoid 
violating the Confrontation Clause by provid ing 
that the accused has a right to call the forensic 
analyst as his own witness.15

Briscoe is the appeal of three sep arate, 
consolidated Virginia state cases in which the 

defendants were convicted of drug crimes. In 
each case, the government relied on a state 
statute, specifically, §19.2-187 of the Virginia 
Code annotated, to admit into evidence a 
certifcate of analysis regarding the nature of 
the illegal substance confiscated from each 
defendant.

Section 19.2-187.1 provides that the state shall 
provide notice to the accused of its intention to 
offer into evidence a certificate of analysis no 
later than 28 days prior to the hearing or trial 
at which it is to be admitted.16 The accused may 
object to the admission of the certificate in lieu 
of testimony; a failure to object shall be deemed a 
waiver of the objection. Where a timely objec-
tion is made, the certificate is not admissible into 
evidence unless the affiant testifies describing 
the facts and results of the analysis and is subject to 
cross-examination by the accused.17 The statute 
further provides the accused always has the 
right to call the affiant as an adverse witness 
in its own case, at the state’s cost.18

In none of the cases consoli dated before the 
Virginia Supreme Court, did the person who 
per formed the particular analysis and prepared 
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the certificate testify at trial. In each case, the 
defendant objected in reliance on Crawford v. 
Washington, arguing that the certificates were 
testimonial. The certificates were admitted any-
way and on appeal the defendants argued that 
their Sixth amendment rights were violated. 
The highest court in Virginia disagreed, find-
ing that the procedure provided for in section 
19-2.187.1 adequately protected their rights 
under the Confronta tion Clause and that the 
defendants failed to utilize that procedure by 
calling the analysts themselves. The Supreme 
Court granted certiorari to review these deci-
sions. Some Supreme Court observers believe 
that the question raised in Briscoe appears to 
have been decided in Melendez-Diaz. Further, 
they speculated that the Court was “holding” 
the Briscoe case until it decided Melendez-Diaz, 
and then, according to the electronic docket, 
scheduled it for consideration at the final con-
ference monday, in the wake of Melendez-Diaz. 
In fact, five other cases were held by the Court 
until the resolution of Melendez-Diaz, and then 
sent back for reconsideration.19 How ever, the 
Court did not similarly send Briscoe back for 
reconsidera tion, which suggests that the Court 
believes the issue in Briscoe was not decided 
by Melendez-Diaz.

Because Melendez-Diaz has been in effect 
for only a few months, the full impact it will 
have on the criminal trial process is difficult 
to ascertain. Some forensic labs report the 
institution of stricter requirements regarding 
who can testify in court and, therefore, who can 
perform the analysis required.20 although the facts 
presented in Briscoe are unique, if the Court 
rules in the government’s favor, it is likely that 
state and perhaps even federal legislatures 
will pro pose legislation similar to that on the 
books in Virginia to avoid the requirements 
of  Melendez-Diaz.

Assistance of Counsel

Padilla v. Commonwealth of Kentucky addresses 
the extent to which counsel must be familiar 
with and instruct his client about the collat-
eral consequences of conviction prior to the 
entry of a guilty plea. Jose Padilla was a truck 
driver, stopped at a weigh station in Kentucky 
when a police officer found 23 Styrofoam boxes 
containing 1,000 pounds of mari juana among 
the contents of his truck. Padilla pled guilty 
to three drug-related charges.

afterwards, however, he sought post- 
conviction relief, alleging his attorney was inef-
fective in misad vising him about the potential 
for deportation as a collateral conse quence of 

his guilty plea. Specifically, his attorney told 
him he “did not have to worry about immigra-
tion status since he had been in the country so 
long.” Contrary to these assurances, Padilla was 
subject to mandatory deportation as a result of 
his conviction.

The Kentucky Circuit Court denied Padilla’s 
motion, but the Court of appeals reversed 
and remanded. The Kentucky Supreme Court 
then heard the government’s appeal. The Ken-
tucky Supreme Court found that deportation 
is necessarily collateral and not meaningfully 
distinguishable from other consequences of con-
viction, and that the defendant’s under standing 
or misunderstanding of such matters is not 
implicated with respect to the waiver of con-
stitutional rights upon entering a guilty plea. 
accordingly, counsel’s failure properly to advise 
Padilla of such collateral issues, including depor-
tation, provided no basis for relief.21

The U.S. Supreme Court granted certiorari to 
determine whether the Sixth amendment’s guar-
antee of effective assistance of counsel requires 
a criminal defense attor ney to advise a non-
citizen client that pleading guilty to an aggravat-
ed felony will trigger mandatory, automatic 
deportation, and if mis-advice about deporta-
tion induces a guilty plea, can that misadvice 
amount to ineffective assistance of counsel and 
warrant setting aside a guilty plea.22

The implications of Padilla on white collar 
practitioners may be significant. Someone con-
victed of a federal crime may lose a number 
of civil rights. In a white-collar case, however, 
the more significant col lateral consequences 
of a convic tion are the loss of employment 
opportunities resulting in consider able eco-
nomic injury. For example, federal regulatory 
agencies have the authority to bar the employ-
ment of individuals with felony con victions and 
may censure, suspend or revoke the registra-
tion of regis tered individuals who have been 
convicted of a federal crime.23

If the Court broadly interprets the Sixth 
amendment’s ineffec tive assistance of counsel 
stan dard in the Padilla case, criminal defense 
lawyers may be required to be aware of and 
disclose the full plethora of potential collat-
eral consequences to their clients. In addi-
tion, courts may be required to so instruct 
defendants in advising them of their rights 
when pleading guilty.
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