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ecause state individual income tax returns 
reflect income and deductions reported on 
federal returns, a taxpayer engaged in fraud 
in connection with his federal taxes likely 
will also be subject to state prosecution. For 

more than 20 years, the ability of New York state 
prosecutors to pursue charges against defendants 
previously convicted in federal court was restricted 
by the Appellate Division’s decision precluding the 
dual prosecution of hotelier Leona Helmsley. On June 
21, 2011, however, the New York State Legislature 
closed the so-called “Helmsley loophole” by exclud-
ing tax offenses from coverage under the state’s 
double jeopardy statute.1 

When the amendment becomes effective on Oct. 
18, 2011, practitioners may be forced to rely on discre-
tionary arguments to defeat dual prosecutions. How-
ever, while there may be egregious cases in which 
both federal and state authorities will be warranted 
in pursuing the same defendant, given the limited 
governmental resources, as well as the ability of fed-
eral prosecutions to vindicate state interests, there is  
reason to be hopeful that such dual prosecutions 
will continue tobe rare. 

Double Jeopardy Statute

While both the U.S. and the New York State 
Constitutions protect defendants against double 
jeopardy, under the “dual sovereignties” doctrine, 
the constitutional provisions do not bar federal 
and state governments from pursuing successive 
prosecutions, and imposing separate punishments, 
for the same conduct.2 Through Section 40.20 of 
the Criminal Procedure Law, however, New York 
has provided broader protection against double 
jeopardy than is otherwise available under either 
the federal or state constitutions.3 

Section 40.20 provides that “a person may not 
be separately prosecuted for two offenses based 
upon the same act or criminal transaction” unless 
the case falls within an enumerated exception. 
Thus, where a defendant has been “prosecuted”—
i.e., when an accusatory instrument has been filed 
and either (1) the defendant has pleaded guilty or 
(2) jeopardy has attached through the swearing-
in of a jury or of the first witness in the case of a 
non-jury trial4—Section 40.20 mandates a two-stage 
analysis. First, the court will examine whether the 
offenses forming the basis for each prosecution are 

“so closely related in purpose or objective” as to 
form parts of the same criminal transaction.5 And 
second, the court will consider whether any of the 
exceptions to the broad prohibition against dual 
prosecution apply.

The ‘Helmsley’ Decision

On March 31, 1988, Leona Helmsley was charged 
in a 188-count state indictment alleging that she 
charged personal home renovation expenses to 
entities she controlled and filed false personal and 
corporate state income tax returns that treated 
the renovations as business expenses rather than 
income to Helmsley and her husband. Two weeks 
later, Helmsley was charged in a federal indictment 
covering the same conduct and time period as the 

state charges. The federal indictment alleged that 
Helmsley engaged in a conspiracy to defraud the 
Internal Revenue Service and falsified federal indi-
vidual and corporate income tax returns, premised 
on the same fraudulent business deductions and 
unreported income as the state charges. Helmsley 
was also charged with mail fraud based on the sub-
mission of false income tax returns to the New York 
State Department of Taxation and Finance. 

The federal charges were tried first. Helmsley 
was convicted of 33 of 47 counts, sentenced to 18 
months in prison, and ordered to pay $7 million in 
fines and approximately $1.7 million in restitution for 
federal and state taxes owed.6 Thereafter, Helmsley 
moved to dismiss the state indictment pursuant to 
Section 40.20.

Affirming the trial court’s dismissal of the state 
charges, the Appellate Division, First Department, 
first found that the acts described in the federal 
and state indictments reflected the same criminal 
purpose—to renovate the Helmsleys’ homes at the 
taxpayers’ expense by falsely claiming deductions 

for business expenses—and the acts constituted 
integral parts of a single criminal venture.7 Looking 
to the charging documents, the court determined 
that the conduct alleged in the state indictment 
either was or could have been charged in the fed-
eral prosecution, and therefore constituted the same 
criminal transaction.

In the second stage of the analysis, state pros-
ecutors argued that their prosecution fell within 
three separate statutory exceptions to Section 40.20. 
First, the People relied on Section 40.20(2)(a), which 
requires that the offenses have substantially different 
elements and the acts establishing one offense be 
clearly distinguishable from those establishing the 
other. In rejecting this exception, the court acknowl-
edged some small differences in the elements of the 
federal and state offenses charged, but found that 
these differences were not substantial. Rather, the 
court found that, “strikingly,” the acts establishing 
the state conspiracy, false instrument, and fraud 
offenses were “for the most part identical” to the 
acts establishing the federal conspiracy, fraud, and 
tax offenses.8 

The court likewise rejected the People’s reliance 
on Section 40.20(2)(b), which requires that each of 
the offenses charged in the two indictments contains 
an element that is not an element of the other, and 
that the statutes are designed to prevent very differ-
ent kinds of harm or evil. The court again acknowl-
edged that the state and federal crimes with which 
Helmsley was charged included different elements. 
However, the court found “nothing different in kind” 
between the evils the state and federal governments 
sought to prevent through their respective fraud 
and tax statutes.9

Finally, while Section 40.20(2)(e) allows separate 
prosecutions where each offense involves loss or 
injury to a different victim, the court held that this 
exception requires that all of the “victims” of the 
charged offenses be uniquely identifiable individuals. 
By contrast, the victims in the Helmsley prosecution 
were collective or sovereign entities.10 Because no 
statutory exceptions prevented application of the 
broad double jeopardy prohibition in Section 40.20, 
the state charges against Helmsley were dismissed 
in their entirety. 

Post-’Helmsley’ Prosecutions

Subsequent case law suggested that the double 
jeopardy statute did not absolutely bar succes-
sive prosecutions in tax-related cases. In Sharpton 
v. Turner,11 decided six months after Helmsley, the 
Appellate Division, Third Department, allowed a 
state tax prosecution to go forward despite the 
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defendant’s prior acquittal in a different county on 
fraud charges stemming from the same conduct. 
The petitioner in Sharpton had been acquitted in 
Supreme Court, New York County, of charges of 
scheme to defraud, falsifying business records 
and grand larceny in connection with his alleged 
use of business accounts to conceal income and 
evade taxes. The petitioner then sought to bar a 
subsequent prosecution in Supreme Court, Albany 
County, on charges of offering a false instrument for 
filing, filing a false return, and failing to file a return 
on double jeopardy grounds. 

The Albany charges were premised on the defen-
dant’s use of the same business accounts to conceal 
income during the period at issue in the New York 
indictment. After rejecting petitioner’s federal con-
stitutional claims, the court held that both sets of 
charges were part of the same criminal transaction, 
as part of petitioner’s alleged purpose in commit-
ting both the New York and Albany offenses was to 
evade state taxes. 

The Sharpton court, however, found that the Alba-
ny prosecution fell within the exception set forth in 
Section 40.20(2)(b) in that the statutes charged in 
each case were intended to prevent very different 
harms or evils. The scheme to defraud violations 
charged in the New York County case sought to 
prevent “the deceitful theft of property from con-
sumers,” and the business records offense sought 
to prevent “the defrauding of a business entity by 
falsification of its records.”12 Those statutes did 
not share the purpose of the statutes charged in 
the Albany prosecution: punishing tax evasion and 
defrauding the state of revenues. Thus, the court 
allowed the Albany prosecution to proceed. 

Sharpton’s reasoning would apply equally where 
state tax evasion charges are pursued first and fraud 
and falsification of business records charges are 
brought in a subsequent state prosecution. New 
York courts, however, were never asked to consider 
whether the double jeopardy statute permits a state 
prosecution for fraud or falsification of business 
records brought subsequent to a federal tax pros-
ecution. 

Since Helmsley and Sharpton were decided, state 
prosecutors have pursued successive prosecutions 
of federal tax defendants only in rare instances. In a 
few cases, state and federal prosecutors have cooper-
ated to facilitate the dual prosecution. This occurred 
in several of the recent prosecutions for failure to 
report income from offshore bank accounts: As part 
of their federal plea agreements, taxpayer-defendants 
were required to waive statutory double jeopardy 
arguments, agree to plead guilty to New York State 
tax offenses, and agree to pay all state taxes due and 
owing. While the federal government’s insistence 
on such waivers stripped the double jeopardy stat-
ute of the protections provided under Helmsley, the 
existence of the statutory rights gave defendants 
negotiating leverage with state prosecutors.

Double Jeopardy Amendment

In early June of this year, Attorney General Eric 
Schneiderman and Manhattan District Attorney 
Cyrus Vance Jr. drafted a bill to eliminate the “Helms-
ley loophole.” As described by Mr. Schneiderman, 
the bill “unties the hands of state prosecutors so 
that all tax violations can be prosecuted to the fullest 
extent of the law.”13 By late June, the bill had passed 
the Legislature with overwhelming support.

The new statute eliminates Helmsley’s applica-
bility by adding an exception to Section 40.20(2). 
It provides that a person shall not be separately 

prosecuted for two offenses based upon the same 
act or criminal transaction unless one of the offenses 
is a violation of enumerated federal tax statutes14 
“where the purpose is to evade or defeat any federal 
income tax or the payment thereof” and the other 
offense is a violation of enumerated state statutes15 
“where the purpose is to evade or defeat any New 
York State or New York City income taxes.”

Nearly every federal tax prosecution involves a 
violation of one of the enumerated federal statutes 
and evidence of the defendant’s intent to evade taxes; 
and in most cases, the same conduct could also give 
rise to a violation of at least one of the enumerated 
state statutes. Thus, under the amended double 
jeopardy statute, the vast majority of federal tax 
offenders are subject to the possibility of dual pros-
ecution. Public statements by Messrs. Schneiderman 
and Vance, and the legislative sponsors make clear 
that prosecutors are directed to, and intend to, use 
this new power broadly.16  

Options for Defense Counsel

Although the double jeopardy amendment elimi-
nated one legal argument against dual prosecutions 
in tax cases, defense counsel can still argue that such 
prosecutions should be rare given prosecutorial 
resource constraints and policy considerations. First, 
because the amendment substantially increases the 
number of potential cases state prosecutors will 
have the power to bring, counsel can and should 
argue that the state’s limited resources are more 
appropriately spent on pursuing cases involving 
conduct that is both egregious and has not been 
punished separately. 

Second, counsel can urge state prosecutors to 
look to the Department of Justice’s Petite Policy17 
for guidance as to when a successive prosecution is 
appropriate. Under Justice Department guidelines, 
federal prosecutors are precluded from pursuing 
a defendant based on substantially the same acts 
or transactions involved in a prior state or federal 
proceeding unless three prerequisites are met: (1) 
the matter involves a substantial federal interest, 
which (2) was left demonstrably unvindicated by 
the initial prosecution,18 and (3) the government 
believes that the defendant’s conduct constitutes a 
federal offense and the admissible evidence is likely 
to sustain a conviction. Because state tax loss is 
frequently considered in connection with sentencing 
of federal tax defendants,19 and because defendants 
who amend their federal income tax returns as a 
condition of federal plea agreements will also be 
required to amend their New York State returns,20 a 
federal tax prosecution will generally vindicate the 
state’s interests without the incremental allocation 
of limited resources. 

Finally, counsel unable to dissuade state prosecu-
tors from pursuing dual charges should consider 
moving to dismiss a successive state prosecution 
in the interests of justice and fairness.21 Clayton 
motions are premised solely on the justice to be 
served by dismissal, and may be brought where 
there is no legal basis for dismissal and regardless 
of the guilt or innocence of the defendant. While 
Clayton motions are rarely granted, a convincing 
argument for dismissal can be made, particularly 
where the federal case resulted in a significant sen-
tence, the defendant has agreed to pay taxes and 
interest owed to the state, and the state seeks a 
minimal incremental punishment.

Conclusion

The recent amendment to New York’s double 
jeopardy statute strips tax defendants of one sig-
nificant protection against successive prosecutions 
by federal and state authorities. It remains to be seen 
whether this will result in a sharp increase in the 
number of dual prosecutions, or whether prosecu-
tors will exercise restraint as a discretionary mat-
ter. Clearly, the burden will fall on defense counsel 
to advocate against “double-teaming” their clients 
based on virtually identical conduct.
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Because the amendment substantially 
increases the number of potential cases 
state prosecutors will have the power 
to bring, counsel can and should argue 
that the state’s limited resources are 
more appropriately spent on pursuing 
cases involving conduct that is both 
egregious and has not been punished 
separately.


